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I CJP’S “ABSOLUTE” POSITION
In its Order Requesting Supplemental Briefing of August 24, 2017, this Court posed a question
that goes to the heart of this dispute: what is the meaning of the word “confidential” in Article 6,
§18(i) of the California Constitution?

<

At page 1 of its brief, CJP proclaims that “ ‘confidential” means absolutely confidential”. This
tautology does not help determine the meaning of “confidential”. One does not use a word to define
the same word. “A ‘rose’ is absolutely a rose” tells us nothing about the nature of a rose.

And what does “absolute” mean? CJP cites (three times) a cryptic sentence from a single case
to support its claim of “absolute” confidentiality. In Commission on Judicial Performance v. Superior
Court (2007) 156 Cal.App.4th 617, the court stated that “[t]he Commission’s rule 102 provides that,
except as stated in that rule, all nonpublic papers and proceedings are absolutely confidential.” 156
Cal.App.4th at 622. This sentence was a comment on CJP’s Rule, not on the meaning of
“confidential” in Article 6, §18(i) of the California Constitution. And the court did not explain what it
meant by “absolutely”.

Nor does CJP does explain what it means by “absolute”. Does “absolute” mean “no one
except CJP may view these files”? No, because CJP’s Rule 102 contains — by CJP’s count — “sixteen
limited exceptions”. These exceptions allow a multitude of non-CJP government officials (including
49 out-of-state Governors) to examine CJP’s supposedly confidential files. And to our knowledge,
none of these officials are barred by law from releasing those files to the public and the media. Saying
that Rule 102 provides for “absolute confidentiality” is akin to a school principal saying, “We have an
absolutely zero-tolerance policy for all mind-altering drugs, subject to sixteen limited exceptions (for
marijuana, painkillers, alcohol [etc.])”.

It appears that CJP freely shares its files with other government officials, but wants this Court
to define “confidential” in any way that allows CJP to keep its files away from the only government
official assigned to question CJP’s performance: the State Auditor. “Absolute” is simply CIP’s way of
saying that “CJP, and only CJP, is empowered to determine what the word ‘confidential” in Article 6,
§18(i) means”. This assertion flies in the face of one of the most important principles underlying our

democracy: our courts interpret the constitution. See Marbury v. Madison (1803) 1 Cranch 137.
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In any event, the word “absolute” does not appear in Article 6, §18(i). The word

“confidential” does appear, and that is the word we will focus upon, pursuant to this Court’s request.

1I. “CONFIDENTIALITY” IS INTENDED TO PREVENT DISSEMINATION OF
DOCUMENTS TO THE PUBLIC, RATHER THAN EXAMINATION BY ANOTHER
GOVERNMENT OFFICIAL PERFORMING HER STATUTORY DUTIES.

A. “Confidential” Means “Not Published”.

California cases establish that “confidentiality” is intended to protect the identity of
complainants and witnesses who might fear retaliation, and to protect the reputations of judges from
meritless complaints. The cases hold that these purposes are served by barring the “publication” (or
“announcement”) of investigative files.

In Mosk v. Superior Court (1979) 25 Cal.3d 474, the Supreme Court stated: “Confidentiality
protects judges from injury which might result from publication of unexamined and unwarranted
complaints by disgruntled litigants or their attorneys or by political adversaries”. Id. at 505-506;
emphasis added; internal citation omitted.

More recently, in Commission on Judicial Performance v. Superior Court, supra, the court

summarized “the rationale for the Commission's confidentiality rules” as follows:

to encourage willing participation by witnesses, candor by judges, and to protect
judges from the injury that might result from the publication of unexamined and
unwarranted complaints by disgruntled litigants or their attorneys, all of which are
essential to the Commission's success.
[156 Cal.App.4th at 624; emphasis added.]

And again, the court stated:

Confidentiality . . . . protects judges from injury which might result from the
publication of unexamined and unwarranted complaints by disgruntled litigants or their
attorneys, or by political adversaries, and preserves confidence in the judiciary as an
institution by avoiding premature announcement of groundless claims of judicial
misconduct or disability.

[156 Cal.App.4th at 622; emphasis added. ]

What is “publication”? According to Black’s Law Dictionary, “publication” means

“necessarily a place devoted solely to the uses of the public, but a place which is in point of fact public
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rather than private, a place visited by many persons and usually accessible to the public”. Black’s
defines “publish” as “A way to communicate a document or information by way of media such as
print, radio and television. A book or document that can be published for the benefit of readers or
listeners.” And Black’s defines “public” as “Pertaining to a state, nation, or whole community;
proceeding from, relating to, or affecting the whole body of people or an entire community. Open to
all; notorious. Common to all or many; general; open to common use.”

Thus, a breach of “confidentiality” occurs when documents are improperly released to “a place

visited by many persons and usually accessible to the public”.

B. The State Auditor Does Not “Publish” Confidential Files.

CJP has presented no evidence that the State Auditor plans to show CJP’s confidential
documents to the public, or to communicate those documents by way of any media. Indeed, despite
their extensive experience with state agencies, CJP’s counsel has presented no evidence that the State
Auditor has ever “published” any confidential document held by any state agency.

At page 7 of its Response, CJP claims that “some risk exists” that the State Auditor will release
CJP’s confidential files as “public records”. If this could happen, it probably would have happened, at
least once, with some other agency, during the hundreds of audits conducted by the State Auditor’s
existence. But it never has — for reasons set out in the Declaration of State Auditor, at 49 45-57.

In any event, this claim is not ripe. The State Auditor holds an exit meeting with an audited
agency before publishing her report. Declaration of State Auditor, at 44 77, 82. If CJP raises concerns
about any intended release of confidential information that cannot be resolved at that meeting, that will

be the time for CJP to sue.

C. “Publication” Does Not Include Examination By a Government
Official Performing Her Statutory Duties.
The above definitions of “publication”, “publish”, and “public” cannot reasonably be read to
encompass allowing another government official to examine a government agency’s documents in the

course of her duties. CJP has provided no authority holding that “confidentiality” means that a
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government agency’s file may not be examined by another government official performing her
statutory duties. And we were unable to find such authority.

In Commission on Judicial Performance v. Superior Court, supra, after a judge denied
defendant’s motion to suppress evidence (which led to defendant’s conviction), defendant moved for a
new trial on the ground that the judge was biased. Defendant sought to subpoena all CJP records
involving complaints against the judge. The trial court refused to quash the subpoena, and ordered the
records produced for his in camera review. The court of appeal held that CJP’s confidentiality rule
barred such disclosure, because CPJ had not included the trial court in its exceptions to its
confidentiality rule. The court held that “the superior court judge presiding over the proceedings in
which the Commission's confidential records are requested has no more right to see the Commission's
records than does any other member of the public.” Id. at 625.

In that case, no statute directed or authorized the judge to see the Commission’s confidential
files. In the present case, however, the Legislature has specifically directed the State Auditor to
review CJP’s confidential files. Government Code § 8546.1, subd. (b), provides that “The California
State Auditor shall conduct any audit of a state or local governmental agency or any other publicly
created entity that is requested by the Joint Legislative Audit Committee.” Emphasis added. And
Government Code § 8545.2 expressly allows the State Auditor to review the confidential records of all
agencies it audits. Subsection (a) provides that “Notwithstanding any other provision of law,
the California State Auditor during regular business hours shall have access to and authority to
examine and reproduce, any and all books, accounts, reports, vouchers, correspondence files, and all
other records, bank accounts, and money or other property, of any agency of the state, whether created
by the California Constitution or otherwise . . . .” And subdivision (b) provides that “No provision of
law providing for the confidentiality of any records or property shall prevent disclosure pursuant to
subdivision (a), unless the provision specifically refers to and precludes access and examination and
reproduction pursuant to subdivision (a).”

CJP’s Petition alleges that these statutes are “unconstitutional as applied to the State Auditor’s
attempts to review records which the CJP has made confidential in CJP Rule 102 pursuant to the

express grant of authority in Cal. Const, Art. VI, § 18, subdivision (i) (1).”
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But there is no conflict between CJP Rule 102 and the statutes. A breach of “confidentiality”
occurs only when a document is “published”. But the statutes do not authorize any breach of
confidentiality, as they do not authorize the State Auditor to “publish” any CJP document to the public
or via any media.

In addition, standard rules of interpretation prevent a construction that would bar the
Legislature from enacting these statutes or applying them to CJP.

CJP relies on a single sentence in the State Constitution: “The commission may provide for the
confidentiality of complaints to and investigations by the commission.” Cal. Constitution, art. VI,
subdivision (i)(1). CJP argues that this sentence empowers only CJP to deal with confidentiality, and
prevents the Legislature from any involvement in the confidentiality issue. But no rule of
interpretation deprives the Legislature of authority to act merely because the Constitution allows some
agency to act in the same area. The law is just the opposite: the Legislature may act unless the
Constitution “expressly or by necessary implication” prevents it from acting.

Constitutional limitations on the Legislature’s powers “‘are to be construed strictly, and are
not to be extended to include matters not covered by the language used’.” Ibid; italics in original.'
And all doubts must be resolved in favor of the Legislature’s power to act. Pacific Legal Foundation
v. Brown (1981) 29 Cal.3d 168, 180.°

The California Legislature has broad authority to exercise the entire legislative power of the
State - unless the State Constitution “expressly or by necessary implication™ prohibits it from doing so.
Pacific Legal Foundation v. Brown, supra, 29 Cal.3d at 180.

No language in the Constitution “expressly” prohibits the Legislature from enacting statutes
that address the confidentiality of CJP’s files. The Constitution does not say “Only CJP may provide

for confidentiality of its files” or “the Legislature may not enact statutes involving the confidentiality

''See also Schabarum v. California Legislature (1998) 60 Cal.App.4th 1205, 1217 (the
Legislature “may exercise any and all legislative powers which are not expressly or by necessary
implication denied to it by the Constitution; Methodist Hosp. of Sacramento v. Saylor (1971) 5 Cal.3d
685, 691 (same).

?See also Tolman v. Underhill (1950) 39 Cal.2d 708, 712 (*any doubt as to its paramount
authority . . . will be resolved in favor of its action™).
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of CJP’s files.”

And there is no “necessary implication” for such a prohibition. Just the opposite. The
Legislature has enacted a series of statutes designed to balance its need to assess the performance of
state agencies with those agencies’ need to keep certain files confidential. It is necessary to imply the
Legislature’s authority to apply these statutes to CJP, so the Legislature may intelligently decide
whether to fund CJP or propose Constitutional changes to CJP’s structure, while protecting the
confidentiality of CJP’s files.

In sum, the Legislature’s statutes authorizing the State Auditor to review CJP’s confidential

files are constitutional, and the Auditor will not breach the confidentiality of those files.

D. Article 1, Section 3(a) of the Constitution Supports
the Public’s Right to an Audit of CJP.

In the present case, the general rules of interpretation discussed above must be supplemented
by a more specific rule that applies to any reading that would limit the public’s right to access CIP’s
records.

Article 1, Section 3(a) of the California Constitution was enacted in 1974. It provides: “The
people have the right of access to information concerning the conduct of the people’s business. . . .”
And Article 1, Section 3(b) of the Constitution is more specific:

A statute, court rule, or other authority, including those in effect on the effective
date of this subdivision, shall be broadly construed if it furthers the people’s right of
access, and narrowly construed if it limits the right of access. A statute, court rule, or
other authority adopted after the effective date of this subdivision that limits the right of
access shall be adopted with findings demonstrating the interest protected by the
limitation and the need for protecting that interest.

CJP argues that Art. VI, § 18, subdivision (i) (1), bestows on CJP the unbridled discretion to
define “confidential” any way it likes and to keep any document it chooses from examination for any
public purpose. This broad claim conflicts with “the people’s right of access” to information about

CJP’s performance.

We do not contend that the people have the right of direct access to the contents of CJP’s
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confidential files, but they do have a right of access to a state audit of CJP’s performance that is based,
in part, on those files.

Also, the above provision allows limitations on the public’s right of access only if the
limitation is “adopted with findings demonstrating the interest protected by the limitation and the need
for protecting that interest.”” When CJP adopted its Rule 102 in 1996, it failed to include any findings
regarding any legitimate interest that would be served by barring the State Auditor from examining

CJP’s confidential files during an audit.

E. Legislative History.

At pages 3-6 of its brief, CJP summarizes its legislative history. While CJP insists — over and
over — that this history shows a legislative intent to make confidentiality “absolute”, CJP cites no
legislative use of that word. And none of the history CJP recounts purports to define “confidentiality”
as used in Article 6, §18(i). Indeed, none of that history states or suggests that Article 6, §18(i) was
intended to permit CJP to withhold documents the State Auditor must examine in order to fulfill her
duty to furnish an accurate report to the Legislature and the people.

We conducted extensive research into the legislative history of CJP. See accompanying
Declaration of Sherri Kaiser. We found nothing in this history that provided any explicit definition of
the word “confidential” in Article 6, §18(1)(1). However, there is some evidence that “confidentiality”
was intended to keep certain documents from being “publicized” to the “public”.

CJP was created in 1960 via Proposition 10. The argument in favor of the Senate bill that
became Proposition 10 stated: “To avoid the unfairness of publicizing complaints of merely
disgruntled litigants, proceedings before the commission will not be public, unless and until it
recommends to the Supreme Court the removal or retirement of the judge.” See p. 15 of Exhibit C to
the concurrently filed Declaration of Sherri Kaiser; emphasis added.’

And there has been an ongoing legislative and judicial concern about CJP’s longstanding

penchant for misusing its “confidentiality” power to evade accountability. This concern sheds some

3 Arguments in favor of ballot measures are relevant in determining the meaning of measures.
Legislature v. Eu (1991) 54 Cal.3d 492, 504.
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light on how our Legislature and courts have viewed CJP’s claims that it has the exclusive right to
define this word however it likes.

In 1988, the voters enacted Proposition 92, which required certain CJP proceedings to be open
to the public. The ballot argument in favor of Proposition 92 stated: “Trouble is, the nine-member
commission, including five judges and two attorneys, does its work in complete secrecy.” The ballot
argument also stated: “[E]very public official, no matter how high the office, must ultimately be
accountable to the public. When the integrity of our courts comes under question, we can ill afford to
be bound by a rule which concludes in every case that the public and the press are better off in the
dark. Such absolute secrecy is the antithesis of democracy.” See p. 58 to Exhibit F to the concurrently
filed Declaration of Sherri Kaiser.

In 1994, Assembly Speaker Willie Brown sponsored Assembly Constitutional Amendment 46
(“ACA 467, which became Proposition 190, enacted by the voters in 1994). On June 15, 1994, the
Assembly Committee on Judiciary issued its report on ACA 46, noting that proponents of the measure
considered CIP’s processes “impenetrably secret”, and that this secrecy “permits judges to retaliate
against complaining and cooperating witnesses.” See pp. 4-5 of Exhibit I to the concurrently filed
Declaration of Sherri Kaiser. Proponents believed that “The endemic secrecy at CJP reaches nearly
pathological depths.” Ibid.

Another analysis of ACA 46, prepared for the Assembly Floor, stated “In recent months the
commission has come under fire in a number of newspaper articles. The main line of attack has been
the secret nature of the commission proceedings.” See Exhibit _ to the concurrently filed Declaration
of Sherri Kaiser.

Attorney General Daniel E. Lundgren wrote a letter to the Assembly Judiciary Committee
supporting ACA 46. See p. 3 Exhibit G to the concurrently filed Declaration of Sherri Kaiser. He
noted that even though CJP was “an important client of this department”, he was very troubled by
CJP’s “current system of secrecy”. Id. at p. 2. He observed that by enacting Proposition 92 in1988,
the voters had “unequivocally spoke in favor of open judicial disciplinary hearings” in cases involving
serious charges, “That constitutional command has however proven to be illusory”, because “an open

hearing has yet to be conducted in this state some six years later.” Id. at p. 3. The Attorney General
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was also concerned that some accused judges had “sought and received some sort of secret writ relief
from other courts”, raising “a disturbing appearance of impropriety: the spectre of judges throughout
this state exercising their extraordinary writ jurisdiction in sealed proceedings to intervene and
mandate secrecy in disciplinary proceedings involving their judicial brethren.” /d. at p. 3. He cited
several cases where accused judges had retaliated against complainants, and he opined that “complete
openness during formal proceedings would serve to better protect our complaining witnesses from
harassment or retaliation by the accused judge.” /d. atp. 5.

CJP’s legislative history was reviewed in The Recorder v. Commission on Judicial
Performance (1994) 72 Cal.App.4th 258, another effort by CJP to keep its activities hidden from the
public. CJP had invoked its “confidentiality” power in refusing to release to a legal newspaper how
each Commissioner had voted on a measure to discipline a particular judge. The court ruled that CJP
must release this information. The court noted that “the history of the constitutional provisions
governing judicial discipline in California shows a trend toward greater openness and less secrecy.”
Id. at 273; emphasis added. The court stated: “The 1988 and 1994 amendments also reflect the
growing desire of the voters of California to limit the discretion of those in charge of the machinery of
judicial discipline to determine which aspects of the process may be conducted behind closed doors.”
Id. at 273,

The court also stated that “the primary purposes of Proposition 190 were to eliminate secrecy
in the commission's formal disciplinary proceedings and to ensure public accountability of the
commission for its disciplinary determinations.” Ibid.; emphasis added. The court rejected the

Commission’s “dire warnings” about the supposed dangers of public disclosure. Id. at 279.

F. Agency Practice.

When interpreting enabling legislation, courts consider how an agency has applied that
legislation. Yamaha Corporation of America v. State Board of Equalization (1998) 19 Cal.4th 1, 7-8,
the Supreme Court held: “Where the meaning and legal effect of a statute is the issue, an agency's
interpretation is one among several tools available to the court.”

At page 3, CJP invokes this principle, urging acceptance of the definition of “confidential” that
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CJP has adopted for this litigation. But an agency’s interpretation deserves little weight when it is
“merely its litigating position in this particular matter.” Culligan Water Conditioning of Bellflower,
Inc. v. State Board of Equalization (1976) 17 Cal.3d 86, 93. What counts is how the agency has
actually used the word outside the courtroom, in the real world.

In the present case, CJP’s application of the word “confidential” belies its assertion that its
files are subject to “absolute confidentiality”. At page 2, CJP asserts that its Rule 102 *“provides for
absolute confidentiality subject to enumerated exceptions.” “Absolute” would seem to mean no
exceptions, but CJP provides “sixteen exceptions”. Under Rule 102*, supposedly confidential files
may be released to the following government officials when the files will help them perform their
duties:

¢ To “law enforcement”,

e to “prosecuting authorities”,

e to any “public entity”, if the judge (though not the complainant) consents,

e to “the President”,

¢ to “the Governor of any State of the Union”,

s to “the Commission on Judicial Appointments”,

e to “the State Bar”,

e to “apresiding judge”,

e to “the Chief Justice of California”,

e and to any “federal, state or local regulatory agency” investigating improper judicial conduct.’

There is a common thread that binds these CJP’s exceptions: none involve dissemination to the
public or the media, and all involve assisting other government agencies and officials, both state and

federal, to fulfill their statutory duties.® Thus, CIP’s operative definition of “confidential” is the one

* A copy of Rule 102 appears at Exhibit B to the Declaration of Sherri Kaiser.

3 At page 6, CJP cite a document indicating that the Legislature wanted CJP to release
documents to the Governor, the President, and the Commission on Judicial Appointments. But the
other thirteen exceptions emanated from CJP, not from the Legislature.

% There seems to be another thread. Unlike the State Auditor, none of these government
officials are barred by law from releasing this supposedly “absolutely confidential” information to the
public.
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adopted in Mosk v. Superior Court and Commission on Judicial Performance v. Superior Court,
supra: “confidential files are files that should be kept from the public, but not from other government
officials seeking to fulfill their statutory duties.”

Under CJP’s operative definition of “confidential”, allowing the State Auditor to examine
these files in the course of an audit would not violate their confidentiality. Like the other government
officials listed in Rule 102’s exceptions, the State Auditor seeks to review CJP’s files for only one
purpose: to carry out the duties assigned to her by the California Legislature.

CJP will probably reply: “Ignore what we do. What matters is what we say. We say that the
word ‘confidential” in the Constitution gives us the unreviewable authority to determine what to keep
secret, and neither the Legislature nor any court can tell us otherwise. By saying ‘absolute’
confidentiality, we did not mean that there can be no exceptions. We simply meant that we and only
we can create them.”

But CJP cites no legislative history or case law that supports this claim. As we have shown,
those authorities support a quite different interpretation of “confidential”.

And, in any event, the judiciary has the final word on the meaning of legislation. “The
ultimate interpretation of a statute is an exercise of the judicial power . . . conferred upon the courts by
the Constitution and, in the absence of a constitutional provision, cannot be exercised by any other

body”. Yamaha Corporation of America v. State Board of Equalization, supra, 19 Cal.4th at 7.

SOCIOECONOMIC J USTICE INSTITUTE

RESEARCH & EDUCATIOMN & POLICY
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III. THE COURT SHOULD NOT APPLY ANY “BALANCING TEST” TO DETERMINE
WHETHER THE STATE AUDITOR MAY EXAMINE CJP’S DOCUMENTS.

In its Order, the Court asks “is there a balancing test that must be undertaken before deciding
whether some documents may be released?”

Yes, there is a balancing test that must be undertaken, and the Legislature has already
undertaken that balancing test. The Legislature has balanced the agencies’ need to keep certain files
from being “published” to the public, against the Legislature’s (and the public’s) need to learn how
each agency is performing its functions. In balancing these needs, the Legislature has decreed that
every state agency (including CJP) must provide all its documents (including confidential documents)
to the State Auditor, but the State Auditor and all of her staff are bound by a series of statutes to
maintain the confidentiality of those documents.

The Legislature requires the agencies to cooperate with the Auditor. Gov. Code § 8545.2
requires all officers and employees of public agencies - “whether created by the California
Constitution or otherwise” - to grant the Auditor access to all agency documents for purposes of an
audit or investigation, including documents that “may lawfully be kept confidential as a result of a
statutory or common law privilege or any other provision of law.” Failing or refusing to provide
access to the Auditor is a misdemeanor. /bid.

But every staff member of the Auditor’s Office must comply with the confidentiality standards
of the agency it is auditing. Gov. Code § 8545.2, the law granting access to the Auditor, does so by
deeming an authorized representative of the Auditor to be an officer or employee of the audited
agency, with the same right of access to confidential materials and, concomitantly, the same duty of
confidentiality. Gov. Code § 8545.2(b) [access is “‘subject to any limitations on release of the
information as may apply to an employee or officer” of the audited entity]. The Legislature has also
made it a misdemeanor for the Auditor, any current or former employee of the Auditor’s Office, any
contractor or contractor’s employee, and any person assisting the audited entity with the audit to
divulge any information from any document in any manner except as “expressly permitted by law.”
Gov. Code § 8545.1. Thus, to the extent the Commission’s Rule 102 prohibits its own staff from

releasing confidential information, so too is the Auditor prohibited - including its response to a Public
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Records Act request. Howle Dec., 9 55.

Thus, the balancing of interests has already been performed by the institution we generally
entrust to balance the needs of the taxpaying public with the concerns of various state agencies: the
Legislature.

This court’s order cites Sander v. State Bar (2013) 58 Cal.4th 300, in which the court did apply
a balancing test. In Sander, the plaintiff sought bar admission records from the State Bar. The Court
noted that “no statute or rule resolves the question before us.” Therefore, the Court applied the
common law right of public access, which included establishes a presumptive right of access to the
State Bar's admissions database “subject to balancing against the private interests implicated by
disclosure”. /d. at 313, 321. In the present case, however, a series of statutes do “resolve the
question”. The Legislature has performed the balancing of interests, so there is no need for this Court
to do so. Indeed, it would be inappropriate for the judiciary to second-guess the Legislature with any
sort of “re-balancing”, because our courts do not sit as “super-Legislatures” that may challenge the

wisdom of legislative choices. Superior Court v. County of Mendocino (1996) 13 Cal.4th 45, 53.

IV.  REDACTING DOCUMENTS WOULD COMPROMISE
THE INTEGRITY OF THE AUDIT.

The Court’s order asks, “Can the documents be released in a redacted or ‘de-identified’ form,
that is, without judges’ names or other information that could be used to identify individual judges so
as to preserve the confidentiality of investigations?”

No. As explained in the attached Supplemental Declaration of State Auditor Elaine Howle,
any alteration of CJP documents would compromise the integrity of the audit. Auditing standards
strictly bar any sort of tampering with any document that the auditor needs to review. She concludes
that “we cannot fulfill the mandate that JLAC gave to us if we cannot vouch for the accuracy and

reliability of the documents that form the basis for our report about CJP’s performance.”
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CONCLUSION

CJP’s claim that an audit by the State Auditor would violate CJP’s right to determine who sees
CJP’s confidential documents should be rejected, for two independent reasons.

First, there is no evidence that allowing the State Auditor to examine those documents will
breach their “confidentiality” as that term is used in the Constitution. A breach of “confidentiality”
occurs only when a document is “published”. The State Auditor has no intent to publish them, is not
authorized to publish them, and has never published confidential documents she examined during the
audits of hundreds of other government agencies.

If the Court agrees with this argument, there is no need to reach CJP’s argument that the
statutes giving the State Auditor the authority to view CJP’s confidential documents are
unconstitutional. Courts should harmonize laws whenever possible, in the interest of giving eftect to
both. Pacific Legal Foundation v. Brown, supra, 29 Cal.3d at p. 197.

In any event, CJP’s claim that the Constitution gives it the exclusive right to make rules
regarding “confidentiality” is mistaken. Under the law, the Constitution bars the Legislature from
acting only when the Constitution so provides. In this case, the Constitution does not — “expressly or
by necessary implication™ - bar the Legislature from enacting statutes that enable the State Auditor to
conduct an audit that complies with professional standards that ensure that the Legislature will obtain

the truth about CJP’s performance.
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One final note. CJP’s Petition asserts a broad claim that the State Auditor may not conduct any
performance audit of CJP. CJP now appears to have shrunk that claim, and asserts only that the State
Auditor may not view CJP’s confidential files. But the effect is the same. As the State Auditor
explains at ] 58-61 of her Declaration, her inability to review those files would produce an audit that
would be “insufficient to substantiate whether the Commission actually adheres to the processes it
claims to follow when addressing complaints.” In other words, lack of access to those files means no
proper audit.

Respectfully Submitted,

Myron Moskovitz

James A. Ardaiz

Christopher Cottle

William D. Stein

Sherri S. Kaiser

MOSKOVITZ APPELLATE TEAM

Attorneys for Respondents

Dated: September 22, 2017 M g A eetbriy

By: l\ﬁglron Moskovitz
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Myron Moskovitz (SBN 36476)
James A. Ardaiz (SBN 60455)
Christopher Cottle (SBN 39037)
William D. Stein (SBN 37710)

Sherri S. Kaiser (SBN 197986) ELECTRONICALLY
MOSKOVITZ APPELLATE TEAM FILED

90 Crocker Avenue Superior Court of California,
Piedmont, CA 946] 1 County of San Francisco
myronmoskovitz@gmail.com 09/22/2017
Telephone: (510) 384-0354 Clerk of the Court

BY:DAVID YUEN
Deputy Clerk

Facsimile: (510)291-2207

Attorneys for Respondents/Defendants
ELAINE M. HOWLE, in her official

capacity as CALIFORNIA STATE AUDITOR,
and the CALIFORNIA STATE

AUDITOR'S OFFICE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO

COMMISSION ON JUDICIAL Case No. CPF-16-515308
PERFORMANCE,
DECLARATION OF SHERRI S. KAISER
Petitioner/Plaintiff, IN SUPPORT OF THE STATE
AUDITOR’S SUPPLEMENTAL BRIEF
VvS.

ELAINE M. HOWLE, in her official capacity as
CALIFORNIA STATE AUDITOR, and the
CALIFORNIA STATE AUDITOR'S OFFICE,

Respondents/Defendants.

1. [ am an attorney in good standing and admitted to practice law in the State of
California. I am co-counsel Respondent California State Auditor in this case. If called to testify, I
could and would competently attest to the following facts.

2. My office obtained the legislative history of Proposition 190 (1994) from the
Legislative Intent Service, Inc.. Attached as Exhibit A is a true and correct copy of the Declaration of
Anna Maria Bereczky-Anderson, attesting to the range of materials located and provided by the

Legislative Intent Service, and that they each are true and correct copies of the original documents.
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3. Attached hereto as Exhibit B is a true and correct copy of Rule 102 of the Commission
on Judicial Performance (adopted 12/1/96; amended 10/8/98, 2/11/99; interim amendment 5/9/01;
amended 1/29/03; amended and interim amendment 8/26/04; amended 10/25/05, 5/23/07, 1/28/09,
3/23/11, 5/13/15; interim amendment 6/29/16), available at:

https://cjp.ca.gov/wp-content/uploads/sites/40/2017/08/CJP_Rules.pdf.

CONSTITUTIONAL PRECURSORS TO CURRENT ART. 1V, § 18(i)

4. A true and correct copy of the ballot pamphlet for California Proposition 10 (1960)
(Administration of Justice, Senate Constitutional Amendment No. 14), available at
http://repository.uchastings.edu/ca_ballot props/618, is attached hereto as Exhibit C. Proposition 10
created the Commission on Judicial Qualifications, now known as Petitioner Commission for Judicial
Performance (hereafter, “Commission”) and enumerated its duties. See Ex. C at pp. 9-10 (text of
measure). Proposition 10 contained the original provisions governing confidentiality and rulemaking
provisions, as follows:

All papers filed with and proceedings before the Commission on Judicial Qualifications
or masters appointed by the Supreme Court, pursuant to this section, shall be confidential,
and the filing of papers with and the giving or testimony before the commission or the
masters shall be privileged; but no other publication of such papers or proceedings shall
be privileged in any action for defamation except that (a) the record filed by the
commission in the Supreme Court continues privileged and upon such filing loses its
confidential character and (b) a writing which was privileged prior to its filing with the
commission or the masters does not lose such privilege by such filing. The Judicial
Council shall by rule provide for procedure under this section before the Commission on
Judicial Qualifications, the masters, and the Supreme Court.

Ex. Catp. 10.

5. The Argument in Favor of Senate Constitutional Amendment No. 14 (Proposition 10)
explained the purpose of the confidentiality provision:

To avoid the unfairness of publicizing complaints of merely disgruntled litigants,
proceedings before the commission will not be public, unless and until it recommends to
the Supreme Court the removal or retirement of the judge. The record before the

commission will then be a public record of the Supreme Court which will determine

2.
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whether the judge in question shall be removed or retired.

Ex. Catp. 15.

6. A true and correct copy of the ballot pamphlet for California Proposition 1-a (1966)
(Constitutional Revision), available at http://repository.uchastings.edu/ca_ballot props/694, is
attached hereto as Exhibit D. Proposition 1-a removed the confidentiality passage from the
constitutional text, instead providing that “[t]he Judicial Council shall make rules implementing this
section and providing for confidentiality of proceedings.” Ex. D at p. 25 (Art. VI, §18(e). This
revision reflected the work of a blue-ribbon Constitutional Revision Commission to put the
constitution “into modern, concise and easily understandable language,” while shortening the first
third of the Constitution from 22,000 to 6,000 words. Ex. D at p. 1. Neither the Legislative Counsel’s
Summary nor the Argument in Favor of Proposition 1-a bring this revision to the attention of the
voters as a substantive change.

7. A true and correct copy of the ballot pamphlet for California Proposition 7 (1976)
(Judges, Censure, Removal, Judicial Performance Commission), available at
http://repository.uchastings.edu/ca_ballot _props/818, is attached hereto as Exhibit E. Proposition 7
did not affect the charge to the Judicial Council to make implementing rules and provide for
confidential proceedings. It did, however, create a new power in the Commission to impose
confidential discipline: “The commission may privately admonish a judge found to have engaged in an
improper action or dereliction of duty.” Ex. E. at p. 61. The purpose of this change is not explained in
the ballot pamphlet.

8. A true and correct copy of the ballot pamphlet for California Proposition 92 (1988)
(Commission on Judicial Performance), available at
http://repository.uchastings.edu/ca_ballot_props/973, is attached hereto as Exhibit F. Like
Proposition 7 before it, Proposition 92 did not alter the provision directing the Judicial Council to
enact implementing rules and provide for the confidentiality of proceedings. It did, however, include
several amendments providing for public disclosure: when the Commission brought formal
proceedings, the respondent judge could ask to open them; the Commission could itself decide to

conduct open hearings in cases of moral turpitude, dishonesty, or corruption; it could issue a public
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reproval enumerating the charges; and the Commission could issue press releases and explanatory
statements. Ex. F, at p. 3. The Argument in Favor of Proposition 92 explained that these changes
were intended to provide “sufficient openness to assure continued public confidence” in the judiciary.
Ex. F, atp. 58.

The Supreme Court has the final word, but the commission does the real work. Trouble
1s, the nine-member commission, including five judges and two attorneys, does its work
in complete secrecy. The press and the public are barred from proceedings and any

knowledge of the charges or facts in the case.

Between 1960 and 1987, only 25 of the 7,185 complaints lodged with the commission
resulted in public punishment. [Y] Judges should not be subject to public suspicion
based on a mere complaint but once formal charges are filed, perhaps the public should
know. That is what happens in 24 other states. That is how cases are handled involving

doctors, lawyers, and other professionals.

Proposition 92 proposes to open disciplinary proceedings against judges in a limited but
reasonable way. ... It simply allows an accused judge or the commission to open

proceedings subsequent to formal charges in appropriate cases. [...]

This proposition was drafted in part by the Commission on Judicial Performance itself,
with the help of the Judicial Council and the California Judges Association. All agree
that the primary job of the commission is to protect the public from judicial misconduct.

All believe this amendment represents a sensible accommodation of the public interest.

... [E]very public official, no matter how high the office, must ultimately be accountable
to the public. When the integrity of our courts comes under question, we can ill afford to
be bound by a rule which concludes in every case that the public and the press are better

off in the dark. Such absolute secrecy is the antithesis of democracy.

Ibid.

THE COMMISSION FAILS TO HOLD ANY OPEN HEARINGS DESPITE PROP 92,
PROMPTING NEW LEGISLATIVE EFFORTS AT PUBLIC TRANSPARENCY

9. The next voter proposition to amend the constitutional provisions governing the
Commission had its origins in three legislative constitutional amendments that were proposed in 1994:
Senate Constitutional Amendment (SCA) 37 (Sen. Gary Hart), SCA 44 (Sen. Alfred Alquist), and
Assembly Constitutional Amendment (ACA) 46 (Speaker of the Assembly Willie Brown). Ex. G at
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p. 9. After multiple hearings in the Assembly and the Senate, and amendments to include
considerations from the other two bills, the Legislature approved ACA 46 for submittal to the voters.
Attached as Exhibit G is a true and correct copy of the California Senate Judiciary Committee
Analysis of Assembly Constitutional Amendment No. 46, as amended August 9, 1994, ACA 46
appeared on the November 1994 General Election ballot as Proposition 190. Ex. R, infra.

10. In advance of its June 15, 1994 hearing on ACA 46, California Deputy Attorney
General Raymond Brosterhous II sent a lengthy letter to the members of the Assembly Judiciary
Committee to express and explain the position of Attorney General Daniel E. Lungren in strong
support of the measure. A true and correct copy of the letter dated June 6, 1994 from Deputy Attorney
General Raymond Brosterhous I1 to Hon. Phillip Isenberg, Chair of the Assembly Judiciary
Committee (“AG Letter”) is attached hereto as Exhibit H.

11. The Attorney General’s Office had first-hand experience with the “system of secret
judicial discipline in this state,” because at any given time, eight to ten of its Criminal Division
prosecutors were actively representing the Commission in preliminary investigations or serve as
prosecutors in formal proceedings. This experience led the Attorney General to conclude that “the
bill’s proposed opening of all formal judicial proceedings, after the initial confidential investigatory
stage to weed out groundless or unsupported allegations and to determine probable cause [citation], is
absolutely vital.” Ex. H at pp. 2-3 (emphasis added).

12. As the AG Letter explained, although the Commission had sought to open several
formal proceedings to the public in the wake of Proposition 92, in each instance those efforts were
thwarted. The judges charged with judicial misconduct successfully sought and received court orders
from fellow judges that required the Commission to hold closed proceedings. Those judicial
proceedings were likewise held in secret and their records sealed. In one case, two different judges
granted this relief because “irreparable injury would be done to an accused judge’s reputation and
reelection prospects.” Ex. H at p. 3.

13.  Secret proceedings also routinely harmed complainants and witnesses. Because of the
guarantee of Commission secrecy and the discovery attendant to formal proceedings, accused judges

would learn the names of complainants, identity of witnesses, and the nature of the anticipated
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testimony, while the complainants and witnesses would not learn about each other or even sometimes
the nature of the charges, and certainly not the Commission’s disciplinary decision or whether the
special masters even found their testimony credible. Ex. H at p. 5 This information allowed judges to
retaliate—and they often did—with adverse employment actions, in the case of court personnel, and
unfavorable treatment of those appearing before them, in the case of parties and attorneys. And the
impenetrable secrecy surrounding the judicial disciplinary process, other people have no way to know
that the accused judge is involved in direct retaliation, and the complainants and witnesses cannot tell
them. Ex. H at pp. 5-6. As the AG Letter put it,

[Alny argument that confidentiality during formal proceedings protects any interests

other than those of the accused judge is simply absurd. ... [Blecause of the rules of

confidentiality, witnesses are quite understandably often reluctant to get involved. Many
witnesses simply have no trust in a secret proceeding and feel like a “coverup” in such
circumstances is likely.

Ex.Hatp. 5.

14.  The AG Letter also relayed the consensus of the prosecuting attorneys that opening
disciplinary proceedings to public scrutiny would lead to “better, more complete, and more accurate
fact-finding” than occurred in closed hearings. Ex. H at p. 6. In explanation, the letter quotes the U.S.
Supreme Court’s decision in Richmond Newspapers, Inc. v. Virginia (1979) 448, 555, 569,
“[O]penness discourages perjury, the misconduct of participants, and decisions based on secret bias or
personality, which in turn promotes actual fairness as well as public confidence.” Ex. H at p. 6, fn.5.
Speaking in its own words, the AG next observed, “there is a regrettable tendency for fact-finding that
is conducted in secret to be somewhat skewed.” Ex. H at p. 7. Accordingly, “it is our belief that
opening up formal proceedings would actually cause more victims of or witnesses to judicial
misconduct to come forward ... and should result in more truth and accuracy in disciplinary
proceedings.” Ibid.

15.  Finally, the AG Letter commends ACA 46 for its approach to confidentiality:

Confidentiality, during the investigative stage, needs to be retained and at that stage will
serve to protect the interests of judges, witnesses, and the public. This office understands
that the overwhelming majority pof the complaints made about judges will not, and
should not, lead to discipline. ... Confidentiality at this early stage serves to protect all

-6-
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of the parties, and particularly the judge, from groundless, unsupported, or malicious
charges. Similarly, this office believes that some form of private discipline should be

available to the Commission at this stage for isolated instances of misconduct by a judge.

The complete elimination of confidentiality at the stage of formal disciplinary
proceedings, however, is long overdue. ... Any reform short of making all formal
proceedings public will likely be coopted in secret litigation as was Proposition 92.
Openness in these proceedings will not only promote democratic values, but will better
protect complaining witnesses and will promote more complete and accurate results. The
Attorney General urges your support for the reforms contained in ACA 46.

Ex. H at pp. 8-9.

16. The AG Letter provided much of the basis for Assembly Committee on Judiciary
Analysis of Assembly Constitutional Amendment 46, as amended June 13, 1994, a true and correct
copy of which is attached hereto as Exhibit I. That report noted that proponents of the measure
considered CJP’s processes “impenetrably secret,” and that this secrecy “permits judges to retaliate
against complaining and cooperating witnesses.” Ex. I at pp. 4-5. Proponents argued that “[t]he
endemic secrecy at CJP reaches nearly pathological depths. For example, all records relating to the
investigation of judges who resign with charges pending remain sealed even after the judge’s death.”
Ibid.

17. In addition to opening formal hearings and providing hearing documents to the public,
ACA 46 proposed reforms to reduce judicial control of the Commission and its disciplinary process.
As then composed, five of the nine Commission members were judges, two were lawyers, and two
were private citizens. As reformed, a six-member majority of an expanded 11-member Commission
would be private citizens, and only three seats would be reserved for judges, with the remaining
members attorneys. Ex. T atp. 1.

18. In a similar vein, ACA 46 also removed the procedural rule-making authority from the
Judicial Council, which had promulgated Rules of Court to govern the Commission, and reassigned
that power to the Commission itself. Ex. Iatp. 6. According to the staff report, ACA 46 included this
reform in the belief that the Commission would liberalize the confidentiality requirements. “For

example,” the report explained,
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CJP’s annual report states that CJP has asked the Judicial Council to amend CJP’s rules

to permit it to refer some additional discipline information to ‘sister’ agencies, such as the

State Bar. Thus, information that relates to a judge who resigns with charges pending

and applies to the State Bar for admission, may be forwarded to the Bar. Is it not logical

and efficient to give CJP this type of direct authority?

Ibid.

19.  ACA 46 both reassigned procedural rule-making authority to the Commission and
changed the wording of the confidentiality provision from mandatory to permissive. Whereas the
controlling constitutional language then provided that “[t]he Judicial Council shall make rules
implementing this section and providing for confidentiality of proceedings™ (Art. VI, §18(e); see Ex.
D at p. 25), ACA 46 replaced that provision with the current Art. VI, Section 18(i). That subdivision

provides,

(1) The Commission on Judicial Performance shall make rules implementing this

section, including, but not limited to, the following:

(H The commission shall make rules for the investigation of judges. The
commission may provide for the confidentiality of complaints to and

investigations by the commission.

2) The commission shall make rules for formal proceedings against judges
when there is cause to believe there is a disability or wrongdoing within the
meaning of subdivision (d).

(Art. VI, §18(i) (emphasis added).)

20.  As the reform bills advanced from Spring to late Summer, the Legislature took note of
media coverage. The staff report prepared for the Senate Judiciary Committee in advance of its
hearing to consider ACA 46 reported that, “[i]n recent months the commission has come under fire in
a number of newspaper articles. The main line of attack has been the secret nature of the commission
proceedings.” Ex. G at p.3. Attached hereto as Exhibit J are true and correct copies of newspaper
clippings retrieved from legislative files regarding Assembly Constitutional Amendment No. 46
(1994) and Senate Constitutional Amendment No. 37 (1994). All of the articles attack Commission
secrecy.

21. A front-page article in the April 20, 1994 edition of the San Francisco Chronicle,
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headlined “Secret Justice for State’s Judges, Panel hands out lenient punishment for acts of
misconduct” is representative. Ex. J at p. 1. The article quotes various authoritative sources who offer
pointed criticism, such as Boalt Hall law professor Stephen Barnett opining that “[the Commission’s]
name should be changed to the ‘Commission for Judicial Protection’. ... The commission bends over
backward to protect judges. They operate behind a curtain, unwilling to take public responsibility.”
Ex. Jatp. 2. In the same article, Gerald Stern, described as the head of New York’s judicial discipline
panel, 1s quoted as saying, “At our annual national meetings, we mock our California colleagues about
some of the cases in their annual reports. ... They have an excellent, hard-working staff, but [ don’t

understand how their commission can let some of those cases go as private admonishments.” (/bid.

SCA 37 PROPOSES ELIMINATING PRIVATE DISCIPLINE OUT OF CONCERN THAT
HAS BEEN MISUSED, BUT THE AUTHOR OF ACA 46 ASSERTS THAT A
RECONSTITUTED COMMISSION WILL RESOLVE THAT PROBLEM ITSELF.

22.  None of the committee reports on ACA 46 indicates to the respective committee
members that the bill would still permit the Commission to keep the vast majority of its misconduct
proceedings and determinations wholly confidential. ACA 46 focused on creating a public majority
on the Commission, opening “formal” proceedings, and making associated documents available to the
public. Even so, the Commission could still use all of its existing, confidential means of resolving
misconduct charges, such as “informal” proceedings and settlements, even when ultimately imposing
public discipline. The Commission could also—as it nearly always did—resolve misconduct charges
with various forms of private discipline, which took place entirely in secrecy. Companion measure
SCA 37, introduced by Senator Hart, for the first time raised the concern that the Commission’s
extensive use of confidential, private discipline extended to acts of serious misconduct that warranted
public discipline.

23.  Attached hereto as Exhibit K is a true and correct copy of the Senate Judiciary
Committee Bill Analysis of Senate Constitutional Amendment No.37, as introduced. Initially, SCA
was introduced as a measure to amend the Constitution to require the Commission to provide

information to the judicial appointing authorities about a candidate’s history of confidential judicial

discipline. As the Bill Analysis explained:
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Although public disciplinary measures can be taken, most disciplinary actions are of a

secret nature. These secret disciplinary actions cannot be disclosed to anyone under the
confidentiality rules established by the Judicial Council. [...] [W]ithout the ability to

learn whether any type of disciplinary action has been taken against a judge, the

Governor, the President, or the Commission on Judicial Appointments do not have the

information necessary to make an informed decision on whether the judge should be

elevated.

Exhibit K at p. 2.

24, Upon further consideration by the Senate, however, SCA 37 was amended to also

eliminate the power to impose private admonishments and replace it with authority to issue public

admonishments. Attached hereto as Exhibit L is a true and correct copy of Assembly Judiciary

Committee Analysis of Senate Constitutional Amendment No.37, as amended June 14, 1994. The

“Author’s Statement” in the staff report explained the need for the measure:

The author argues that the conduct for which the Commission routinely issues private

admonishments, in fact, warrants public discipline. For example, in 1993, judges

were issued private admonishments for the following conduct:

The judge took extended lunch hours and, upon his return, exhibited signs of
alcohol consumption. His post-lunch courtroom performance deteriorated.

The judge appeared to fix a ticket he received from a police agency. He used
official stationery to “exempt” a vehicle from a parking ordinance. He
impeded appellate review of a case by refusing to sign an order for a

transcript. He made rude remarks and engaged in other intemperate behavior.

The judge transferred a DUI case of a friend to his court. In separate matter,
he tried the DUI case of his clerk.

The judge had an attorney taken into custody, without explanation, a hearing,
or order, all in violation of law, for seeking clarification of an order. The
attorney was released after 4 hours and an apology. In another case, the judge

reduced a witness to tears by repeatedly and rudely interrupting her testimony.

The judge jailed a litigant for contempt without a hearing, findings, or order.
The hearing was conducted 2 days later.

The judge avoided official duties by transferring cases out of his or her
department and routinely granting extended continuances. The judge
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routinely and improperly intervened in personnel matters, which were the
responsibility of the court administrator. The judge took punitive action
against political adversaries. The judge used court personnel to perform

personal errands.

o A presiding judge failed to respond to citizen complaints about a court
commissioner. An advisory letter was sent. Upon a subsequent, similar
failure, a private admonishment was issued, to which the judge expressed

indifference.
The author argues that this kind of conduct warrants public admonishment. Thus. he
proposes that the Commission’s authority to issue private admonishments be
removed.
Ex. L at pp. 3-4.

25. The Commission opposed the removal of its private admonishment authority. Attached
hereto as Exhibit M is a true and correct copy of the letter from Victoria B. Henley, Director-Chief
Counsel of the Commission on Judicial Performance, to Hon. Phillip Isenberg, Chair of the Assembly
Judiciary Committee, dated June 28, 1994. The Committee hearing on SCA 37 was scheduled to take
place the next day. Ex. L atp. 1.

26. According to Director Henley, private admonishments serve the important function of
permitting the Commission “to discipline efficiently for conduct that is improper but not egregiously
so.” Ex. M atp. 1. Further,

The apparent intent behind its proposed elimination—to guard against overuse of private
discipline—appears met by SCA 44 (Alquist) and ACA 46 (Brown). These bills call for
major changes, including a majority of non-judge members and open hearings. The
newly formed Commission should not be confined at the outset to public discipline,
which inherently limits its flexibility. It deserves to an opportunity to address the full
range of potential misconduct with an appropriate range of disciplinary options.
Ex.Matp. 1.

27.  Director Henley also objected that it was unclear how the power of “public
admonishment” would fit into the existing disciplinary scheme or what procedures would be used to
invoke it. Ex M. at p. 2. The letter does not mention the Commission’s power to issue private

advisory letters, which it would retain under SCA 37.
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28.  Attached hereto as Exhibit N is a true and correct copy of the Assembly Committee on
Elections, Reapportionment, and Constitutional Amendments Bill Analysis of Senate Constitutional
Amendment No. 37, as amended July 2, 1994. It incorporates and reports the Commission’s
objections, stating that they have been joined by the Judicial Council.

29.  Attached hereto as Exhibit O is a true and correct copy of the Senate Judiciary
Committee Analysis of Assembly Constitutional Amendment No. 46, as amended August 9, 1994.
The Committee Analysis explains that, although the Commission rarely makes any of its disciplinary
actions public, ACA 46 would retain the power of private admonishment, “relying for fairness on the
new composition of the CJP.” Ex. O at p. 4.

30. Attached hereto as Exhibit P is a true and correct copy of Assembly Analysis regarding
Concurrence in Senate Amendments to Assembly Constitutional Amendment No. 46, as amended
August 23, 1994. The final version of ACA 46 only incorporated the portion of SCA 37 directing the
release of disciplinary information to appointing authorities. The Commission retained its power to
issue private admonishments, having encouraged the Legislature to expect that the new public

member-dominated Commission would make more of its disciplinary actions public.

THE BALLOT PAMPHLET AND OTHER VOTER MATERIALS DESCRIBE
PROPOSITION 190 (ACA 46) AS ELIMINATING SECRECY ENTIRELY IN CASES OF
SERIOUS MISCONDUCT
31.  Attached hereto as Exhibit Q is a true and correct copy of the Supplemental Ballot
Pamphlet, Analysis of State Propositions on the November 1994 Ballot, A Review of Propositions 181
Through 191, mailed to all California voters by the Secretary of State. Prepared by the Senate Office
of Research, the pamphlet provided a simplified, easier to understand overview of the constitutional
amendments proposed in Proposition 190. It began,
32.  This proposed constitutional amendment would permit greater public oversight in
disciplining corrupt, biased or incompetent judges. It would open disciplinary hearings by the
Commission on Judicial Performance to the public and put a majority of public members on the

Commission. The measure was put on the ballot by the Legislature as ACA 46, authored by Assembly

Speaker Willie Brown, in response to criticism that California’s methods of disciplining judges are
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unduly governed by the judiciary, ineffective, and veiled in secrecy. Ex. Q at p. 9.

33.  The Supplemental Ballot Pamphlet also said that “charges and proceedings against
judges are secret,” that the Commission had held only two public hearings in its entire history, and that
it held only nine private hearings in 1993 despite receiving nearly 1,000 complaints. Ex. Q at pp. 9-
10. Proposition 190 would change that by making “all papers and proceedings in formal actions
against judges open to the public.” /d. at p. 10. The brief summary of “Arguments in Support”
provided by the pamphlet asserted proponents’ view that “the public has a right to know about actions
and charges against judges, which can include malfeasance, failure to perform duties, habitual use of
intoxicants or drugs and prejudicial conduct. ... [JJudicial misconduct should be held to the same
standard of openness that criminal proceedings are.” /d. atp. 11. Based on the information provided
in the Supplemental Ballot Pamphlet, a reasonable voter would anticipate and intend that enacting
Proposition 190 would replace secret discipline with public proceedings in cases involving charges of
malfeasance, failure to perform duties, habitual use of intoxicants or drugs and prejudicial conduct.

34.  Attached hereto as Exhibit R is a true and correct copy of the Voter Information Guide
for 1994 General Election (Proposition 190, Commission on Judicial Performance. Legislative
Constitutional Amendment.), available at http://repository.uchastings.edu/ca ballot props/1092.
Unlike the simplified summary in the Supplemental Ballot Pamphlet, the Voter Information Guide
contained a legislative analysis, the proponents’ and opponents’ arguments, and the text of the
proposed law. But like the Supplemental Ballot Pamphlet, a reasonable voter would conclude that
Proposition 190 would surely eliminate secret discipline, at least in cases of meaningful misconduct.

35.  The official analysis by Legislative Analyst explains current practices and the changes
that Proposition 190 would make. Currently,

The commission receives complaints against judges each year (950 complaints in 1993).
The complaints and investigations are handled on a confidential basis. For less serious
cases of misconduct, the commission may privately reprimand a judge; the Supreme
Court may review such a reprimand. The commission may also publicly reprimand a
judge if the judge consents. In other cases, the commission makes formal charges and a

hearing is held. In 1993, nine cases (out of 950 complaints) proceeded to a hearing.

[1]
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The amendment provides that, when the commission begins formal proceedings against a

judge, the charges and all subsequent papers and proceedings shall be open to the public.
. The measure also permits the commission to publicly reprimand a judge without the

judge's consent.

Ex.Ratp. 11.

36. The Argument in Favor of Proposition 190 also tells voters that the Proposition will put
a meaningful end to the Commission’s excessive secrecy:

The California commission, which is made up of a majority of judges, has held only one
public hearing in the last six years. Clearly, it is inappropriate to have judges publicly
disciplining their peers in a secret environment. [...] THE PUBLIC HAS A RIGHT TO
KNOW WHEN JUDGES ARE CHARGED WITH MISCONDUCT. Under Proposition
190, the commission would be required to open all formal proceedings against judges to
the public. Currently, all hearings and commission documents, including the actual
charges against the judge, are secret. WITHOUT KNOWLEDGE OF THE CHARGES
OR PROCEEDINGS, THE PUBLIC CANNOT HAVE CONFIDENCE IN THE
JUDICIAL SYSTEM. Just as we require criminal proceedings and attorney discipline
proceedings to be open, we should also hold judges to the same standard where serious
misconduct is at issue. [...] CALIFORNIA MUST ELIMINATE SECRECY AND
ENSURE INTEGRITY IN THE DISCIPLINARY PROCESS.

Ex.Ratp. 12.

37. The Argument Against Proposition 190 agrees that “[p]roceedings before the
Commission should be opened to the public” in service of “the commendable, worthwhile goal of
producing an accountable, open system of judicial discipline.” It only takes issue with the proposal to
restructure the Commission.

38.  The Legislative Analyst also indicates that Proposition 190 requires the Commission to
provide otherwise-confidential information to appointing authorities about the disciplinary actions that
may have been taken against a judge applying for another judicial appointment. Ex. R atp. 11. The
arguments for and against the proposition do not mention this provision as a subject of dispute. This
portion of SCA 37, which was eventually incorporated into ACA 46 and Proposition 190 was also not
the subject of dispute in the legislature. Rather, “[t]he Judicial Council of CA and the Commission on

Judicial Performance support[ed] the original intent of SCA 37.” Ex. N at p. 3. Their objections
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extended only to the potential elimination of private admonishments. /d. Nor did any other party
advocate in favor of withholding the Commission’s confidential disciplinary information from
government officials with a “self-evident” need to know it. /d. All agreed: “If Commission discipline
is predominately private, appointing authorities must have access to such information before

momentous and uninformed decisions are made.” Id.

[ declare under penalty of perjury under the laws of California that the foregoing is true and

correct. Executed on September 22, 2017 in Berkeley, California. N

Date: September 22, 2017

Sherri S. Kaiser

SocioEcoNoMIC JUuSTICE INSTITUTE

RESEARCH & EDucCcaAaTIiON & PoOLiCcy
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 « Fax (530) 668-5866 * www.legintent.com

DECLARATION OF ANNA MARIA BERECZKY-ANDERSON

I, Anna Maria Bereczky-Anderson, declare:

I am an attorney licensed to practice in California, State Bar No. 227794,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Proposition 190 at the November §, 1994,
General Election.

The following list identifics all documents obtained by the staff of
Legislative Intent Service, Inc. on Proposition 190 of the November 8, 1994,
General Election. All listed documents have been forwarded with this Declaration
except as otherwise noted in this Declaration. All documents gathered by
Legislative Intent Service and all copies forwarded with this Declaration are true
and correct copies of the originals located by Legislative Intent Service, Inc. In
compiling this collection, the staff of Legislative Intent Service, Inc. operated under
directions to locate and obtain all available material on the proposition.

EXHIBIT A - PROPOSITION 190, NOVEMBER 8, 1994

1. Excerpt regarding Proposition 190 from California
Supplemental Ballot Pamphlet, November 8, 1994, General
Election;

2. Excerpt regarding Proposition 190 from Statement of Vote,

November 8, 1994, General Election, compiled by the
Secretary of State;

3. Excerpt regarding Proposition 190 from Analysis of State
Propositions on the November 1994 Ballot, prepared by the
California Senate Office of Research, September 1994;

4. Excerpt regarding Proposition 190 from State Ballot
Measures, Pros Cons, prepared by the League of Women
Voters of California, September 12, 1994;
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Four news releases of the Administrative Office of the
Courts as follows:

a. Release #42, September 21, 1994,

b. Release #43, September 24, 1994,

c. Release #4, February 8, 1995,

d. Release #69, December 21, 1995;

Financing California’s Statewide Ballot Measures, 1994
Primary and General Elections, prepared by the Secretary of
State, July 1995;

Attorney General Opinion No. 10-804, dated December 20,
2012.

EXHIBIT B - ASSEMBLY CONSTITUTIONAL AMENDMENT NO. 46 Or 1994:

All versions of Assembly Constitutional Amendment No. 46
(W. Brown-1994);
Procedural history of Assembly Constitutional Amendment
No. 46 from the 1993-94 Assembly Final History;
Analysis of Assembly Constitutional Amendment No. 46
prepared for the Assembly Committee on Judiciary;
Material from the legislative bill file of the Assembly
Committee on Judiciary on Assembly Constitutional
Amendment No. 46 as follows:
a. Previously Obtained Material,

a.l. Correspondence, memoranda and drafts,

a.ii.  News articles,

a.iil.  Law Review articles,

a.iv.  Proposition 190 material,

a.v.  Order Granting Petition, Carr v. Nevada

Commission on Judicial Discipline,
September 9, 1994;

b. Updated Collection of Material;
Analysis of Assembly Constitutional Amendment No. 46
prepared for the Assembly Committec on Elections,
Reapportionment and Constitutional Amendments;
Analysis of Assembly Constitutional Amendment No. 46
prepared for the Assembly Committee on Ways and Means;
Material from the legislative bill file of the Assembly
Committee on Ways and Means on Assembly Constitutional
Amendment No. 46;
Material from the legislative bill file of the Assembly
Republican Caucus on Assembly Constitutional Amendment
No. 46;
Analysis of Assembly Constitutional Amendment No. 46
prepared for the Senate Committee on Judiciary;
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13.

14.

18.

Material from the legislative bill file of the Senate
Committee on Judiciary on Assembly Constitutional
Amendment No. 46 as follows:

a. Previously Obtained Material,

b. Updated Collection of Material;

Analysis of Assembly Constitutional Amendment No. 46
prepared for the Senate Committee on Constitutional
Amendments;

Material from the legislative bill file of the Senate
Committee on Appropriations on Assembly Constitutional
Amendment No. 46;

Two Third Reading analyses of Assembly Constitutional
Amendment No. 46 prepared by the Office of Senate Floor
Analyses;

Material from the legislative bill file of the Office of Senate
Floor Analyses on Assembly Constitutional Amendment
No. 46;

Concurrence in Senate Amendments analysis of Assembly
Constitutional Amendment No. 46 prepared by the Assembly
Committee on Judiciary;

Legislative Counsel’s Rule 26.5 analysis of Assembly
Constitutional Amendment No. 46;

Excerpt regarding Assembly Constitutional Amendment
No. 46 from the 1994 Summary Digest of Statutes Enacted
and Resolutions Adopted, prepared by Legislative Counsel;
Excerpt regarding Assembly Constitutional Amendment
No. 46 from Highlights of the Legislative Accomplishments
of 1994, prepared by the Senate Office of Research, October
1994.

ExmBit C - SENATE CONSTITUTIONAL AMENDMENT N0, 44 OF 1994

1.

2.

All versions of Senate Constitutional Amendment No. 44
(Alquist-1994);

Procedural history of Senate Constitutional Amendment

No. 44 from the 1993-94 Senate Final History;

Analysis of Senate Constitutional Amendment No. 44
prepared for the Senate Committee on Judiciary;

Analysis of Senate Constitutional Amendment No. 44
prepared for the Senate Committee on Constitutional
Amendments;

Fiscal summary of Senate Constitutional Amendment No. 44
prepared for the Senate Committee on Appropriations;
Material from the legislative bill file of the Senate
Committee on Appropriations on Senate Constitutional
Amendment No. 44,

Third Reading analysis of Senate Constitutional Amendment
No. 44 prepared by the Office of Senate Floor Analyses;
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10.

12.

13.

17.

Material from the legislative bill file of the Office of Senate
Floor Analyses on Senate Constitutional Amendment

No. 44;

Two analyses of Senate Constitutional Amendment No. 44
prepared for the Assembly Committee on Judiciary;
Material from the legislative bill file of the Assembly
Committee on Judiciary on Senate Constitutional
Amendment No. 44;

Analysis of Senate Constitutional Amendment No. 44
prepared for the Assembly Committee on Elections,
Reapportionment and Constitutional Amendments;
Analysis of Senate Constitutional Amendment No. 44
prepared for the Assembly Committee on Ways and Means;
Material from the legislative bill file of the Assembly
Committee on Ways and Means on Senate Constitutional
Amendment No. 44;

Third Reading analysis of Senate Constitutional Amendment
No. 44 prepared by the Assembly Committee on Judiciary;
Material from the legislative bill file of the Assembly
Republican Caucus on Senate Constitutional Amendment
No. 44;

Material from the legislative bill file of Senator Alfred
Alquist on Senate Constitutional Amendment No. 44;
Material from the legislative bill file of the Department of
Finance on Senate Constitutional Amendment No. 44.

EXHIBIT D - SENATE CONSTITUTIONAL AMENDMENT NO. 37 OF 1994:

All versions of Senate Constitutional Amendment No. 37
(Hart-1994);

Procedural history of Senate Constitutional Amendment
No. 37 from the 1993-94 Senate Final History;,

Analysis of Senate Constitutional Amendment No. 37
prepared for the Senate Committee on Judiciary;
Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Constitutional
Amendment No. 37;

Analysis of Senate Constitutional Amendment No. 37
prepared for the Senate Committee on Constitutional
Amendments;

Material from the legislative bill file of the Senate
Committee on Constitutional Amendments on Senate
Constitutional Amendment No. 37;

Third Reading analysis of Senate Constitutional Amendment
No. 37 prepared by the Office of Senate Floor Analyses;
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8. Material from the legislative bill file of the Office of Senate
Floor Analyses on Senate Constitutional Amendment
No. 37;

9. Two analyses of Senate Constitutional Amendment No. 37
prepared by the Assembly Committee on Judiciary;

10. Material from the legislative bill file of the Assembly
Committee on Judiciary on Senate Constitutional
Amendment No. 37;

t1.  Analysis of Senate Constitutional Amendment No. 37
prepared for the Assembly Committee on Elections,
Reapportionment and Constitutional Amendments;

12. Material from the legislative bill file of the Assembly
Republican Caucus on Senate Constitutional Amendment
No. 37,

13, Material from the legislative bill file of the Department of
Finance on Senate Constitutional Amendment No. 37.

+ Because it is not unusual for more materials to
become publicly available after our earlier research of
legislation, we re-gathered these file materials, denoting them
as “updated collection of material.”

[ declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 20" day of September, 2017 at

Woodland, California.
Ao Mpsice borrofly - B donsn-

ANNA MARIA BERECZKY-ANDERSON

SOCIOECONOMIC JUSTICE INSTITUTE

RESEARCH & EDpucaTiOoN & PoLicy

Wi AWorldoxX\WDOCS\ABLYBILL\aca\46\00057419.DOC

Page 5 of 5


Pat
SJI


EXHIBIT B



RULES OF THE COMMISSION ON JUDICIAL PERFORMANCE
Adopted October 24, 1996, ¢ffective December 1, 1996. As last amended, effective June 28, 2017.

Rule 101 Interested Party
Rule 102 Confidentiality and Disclosure

Rule 103 Protection from Liability for Statements
Rule 104 Duty to Cooperate; Response by Respondent Judge
Rule 105 Medical Examination

Rule 106 Judge’s Representation by Counsel
Rule 107 Notice Requirements

Rule 108 Extensions of Time

Rule 109 Commencement of Commission Action

Rule 110 Staff Inquiry; Advisory Letter after Staff Inquiry
Rule 111 Preliminary Investigation

Rule 111.4  Legal Error

Rule 111.5  Correction of Advisory Letter

Rule 112 Monitoring

Rule 113 Notice of Intended Private Admonishment

Rule 114 Private Admonishment Procedure

Rule 115 Notice of Intended Public Admonishment

Rule 116 Public Admonishment Procedure

Rule 116.5  Negotiated Settlement During Preliminary Investigation
Rule 117 Use and Retention of Commission Records

Rule 118 Notice of Formal Proceedings

Rule 119 Answer

Rule 119.5  Filing with the Commission During Formal Proceedings
Rule 120 Disqualification

Rule 120.5  Suspension; Termination of Suspension; Removal of Suspended Judge
Rule 121 Setting for Hearing Before Commission or Masters
Rule 122 Discovery Procedures

Rule 123 Hearing

Rule 124 Media at Hearing

Rule 125 Evidence

Rule 125.5  Exhibits at Hearing

Rule 126 Procedural Rights of Judge in Formal Proceedings

Rule 127 Discipline by Consent

Rule 128 Amendments to Notice or Answer; Dismissals
Rule 129 Report of Masters
Rule 130 Briefs to the Commission
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Rule 131
Rule 132
Rule 133
Rule 134
Rule 134.5
Rule 135
Rule 136
Rule 137
Rule 138

Participation by Non-Parties
Appearance Before Commission
Hearing Additional Evidence
Commission Vote

Rule of Necessity

Record of Commission Proceedings
Finality

Retroactivity

Definitions
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Rule 101. Interested Party

Judges who are members of the commission or of the Supreme Court may not participate
as such in any commission proceedings involving themselves.

[Adopted 12/1/96.]

Rule 102, Confidentiality and Disclosure

(a) (Scope of rule) Except as provided in this rule, all papers filed with and proceedings
before the commission shall be confidential. Nothing in this rule prohibits the respondent judge
or anyone other than a commission member or member of commission staff from making
statements regarding the judge’s conduct underlying a complaint or proceeding.

(b) (Disclosure after institution of formal proceedings) When the commission
institutes formal proceedings, the following shall not be confidential:

(1) The notice of formal proceedings and all subsequent papers filed with the
commission and the special masters, all stipulations entered, all findings of fact and conclusions
of law made by the special masters and by the commission, and all determinations of removal,
censure and public admonishment made by the commission;

(2) The formal hearing before the special masters and the appearance before the
commission.

(¢) (Explanatory statements) The commission may issue explanatory statements under
article VI, section 18(k) of the California Constitution.

(d) (Submission of proposed statement of clarification and correction regarding
commission proceedings by judge) Notwithstanding rule 102(a), if public reports concerning a
commission proceeding result in substantial unfairness to the judge involved in the proceeding,
including unfairness resulting from reports which are false or materially misleading or inaccurate,
the involved judge may submit a proposed statement of clarification and correction to the
commission and request its issuance. The commission shall either issue the requested statement,
advise the judge in writing that it declines to issue the requested statement, or issue a modified
statement.

(e) (Disclosure to complainant) Upon completion of an investigation or proceeding, the
commission shall disclose to the person complaining against the judge that the commission (1)
has found no basis for action against the judge or determined not to proceed further in this
matter, (2) has taken an appropriate corrective action, the nature of which shall not be disclosed,
or (3) has publicly admonished, censured, removed, or retired the judge, or has found the person
unfit to serve as a subordinate judicial officer. Where a matter is referred to the commission by a
presiding judge or other public official in his or her official capacity, disclosure under this
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subdivision concerning that matter shall be made to the individual serving in that office at the
time the matter is concluded. The name of the judge shall not be used in any written
communication to the complainant, unless formal proceedings have been instituted or unless the
complainant is a presiding judge or other public official in his or her official capacity. Written
communications in which the judge’s name is not used shall include the date of the complaint as
a cross-reference.

(f) (Public safety) When the commission receives information concerning a threat to the
safety of any person or persons, information concerning such a threat may be provided to the
person threatened, to persons or organizations responsible for the safety of the person threatened,
and to law enforcement and/or any appropriate prosecutorial agency.

(g) (Disclosure of information to prosecuting authorities) The commission may
release to prosecuting authorities at any time information which reveals possible criminal
conduct by the judge or former judge or by any other individual or entity.

(h) (Disclosure of records to public entity upon request or consent of judge) Ifa
judge or former judge requests or consents to release of commission records to a public entity,
the commission may release that judge’s records.

(i) (Disclosure of records of disciplinary action to appointing authorities) The
commission shall, upon request, provide to the Governor of any State of the Union, the President
of the United States, or the Commission on Judicial Appointments the text of any private
admonishment or advisory letter issued after March 1, 1995 or any other disciplinary action
together with any information that the commission deems necessary to a full understanding of the
commission’s action, with respect to any applicant under consideration for any judicial
appointment, provided that:

(1) The request is in writing; and

(2) Any information released to the appointing authority is simultaneously
provided to the applicant.

All information disclosed to appointing authorities under this subdivision remains
privileged and confidential. Private admonishments and advisory letters issued before March 1,
1995 shall only be disclosed under this section with the judge’s written consent.

(j) (Disclosure of information regarding pending proceedings to appointing
authorities) The commission may, upon request, in the interest of justice or to maintain public
confidence in the administration of justice, provide to the Governor of any State of the Union, the
President of the United States, the Commission on Judicial Appointments, or any other state or
federal authorities responsible for judicial appointments information concerning any pending
investigation or proceeding with respect to any applicant under consideration for any judicial
appointment, provided that:

Rules of the Commission on Judicial Performance Page 4



(1) The request is in writing; and

(2) Any information released to the appointing authority is simultaneously
provided to the applicant.

If a disclosure about a pending matter is made and that matter subsequently is closed by
the commission without discipline being imposed, disclosure of the latter fact shall be made
promptly to the appointing authority and the judge.

All information disclosed to appointing authorities under this subdivision remains
privileged and confidential.

(k) (Disclosure of information to the State Bar upon retirement or resignation) Ifa
judge retires or resigns from office or if a subordinate judicial officer retires, resigns or is
terminated from employment after a complaint is filed with the commission, or if a complaint is
filed with the commission after the retirement, resignation or termination, the commission may,
in the interest of justice or to maintain public confidence in the administration of justice, release
information concerning the complaint, investigation and proceedings to the State Bar, provided
that the commission has commenced a preliminary investigation or other proceeding and the
judge or subordinate judicial officer has had an opportunity to respond to the commission’s
inquiry or preliminary investigation letter.

(1) (Disclosure of information about subordinate judicial officers to presiding
judges) The commission may release to a presiding judge or his or her designee information
concerning a complaint, investigation or disposition involving a subordinate judicial officer,
including the name of the subordinate judicial officer, consistent with the commission’s
jurisdiction under article VI, section 18.1 of the California Constitution.

(m) (Disclosure of information regarding disciplinary action and pending
proceedings to the Chief Justice) With respect to any judge who is under consideration
for judicial assignment following retirement or resignation, or is sitting on assignment,
the commission may, upon the request of the Chief Justice of California and with the
consent of that judge, in the interest of justice or to maintain public confidence in the
administration of justice, provide the Chief Justice information concerning any record of
disciplinary action or any pending investigation or proceeding with respect to that judge,
provided that:

(1) The request and consent are in writing;

(2) If the disclosure involves a pending investigation or proceeding, the judge has
had an opportunity to respond to the pending investigation or proceeding; and

(3) Any information released to the Chief Justice is simultaneously provided to
the judge seeking assignment.
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If the disclosure involves disciplinary action, the commission may include any
information the commission deems necessary to a full understanding of its action.

If a disclosure about a pending matter is made and that matter subsequently is closed by
the commission without discipline being imposed, disclosure of the latter fact shall be made
promptly to the Chief Justice and the judge.

All information disclosed to the Chief Justice under this subdivision remains privileged
and confidential.

(n) (Disclosure of information to presiding judges about possible lack of capacity or
other inability to perform) The commission may release to a presiding judge or his or her
designee information concerning an investigation involving possible lack of capacity or other
inability to perform judicial duties on the part of a judge of that court, except that no confidential
medical information concerning the judge may be released.

(o) (Disclosure of closing to judge who provides information to the commission)
Upon completion of the commission’s review of a complaint or an investigation, the commission
may notify a judge who is the subject of a complaint and has voluntarily provided information to
the commission concerning the complaint, that the commission has found no basis for action
against the judge or determined not to proceed further in the matter. The notification shall be in
writing.

(p) (Disclosure of information to regulatory agencies) The commission may in the
interest of justice, to protect the public, or to maintain public confidence in the administration of
justice, release to a federal, state or local regulatory agency information which reveals a possible
violation of a law or regulation within the agency’s jurisdiction by a judge, former judge,
subordinate judicial officer or former subordinate judicial officer, provided the commission has
commenced a preliminary investigation.

In the event information is revealed under this subsection, the agency must be
admonished that the fact that the commission has undertaken an investigation of the judge must
remain confidential unless formal proceedings have been instituted.

(q) (Disclosure of information to mentor judge) When a judge has agreed to
participate in a mentoring program, the commission may provide the mentor judge with the
specifications of the allegations before the commission, any materials concerning the allegations
the commission deems relevant and necessary for the mentor to perform his or her services, and
any prior discipline, including private discipline, imposed on the judge for similar misconduct.
The mentor judge will not be given the complaint or witness statements, but may be given a
summary of information provided in the complaint and witness statements.

If a judge who participated in mentoring is found to have engaged in subsequent
misconduct, any resulting discipline, including public discipline, on the subsequent matter may

Rules of the Commission on Judicial Performance Page 6



include a discussion of the prior matter that was the subject of the mentoring and that the judge
participated in mentoring.

The provision of subsection (q) of rule 102 shall take effect June 29, 2016, and shall be
operative until June 28, 2018, unless after review, it is reenacted by the commission.

[Adopted 12/1/96; amended 10/8/98, 2/11/99; interim amendment 5/9/01; amended 1/29/03;
amended and interim amendment 8/26/04; amended 10/25/05, 5/23/07, 1/28/09, 3/23/11,
5/13/15; interim amendment 6/29/16.]

Rule 103. Protection from Liability for Statements

The making of statements to the commission, the filing of papers with or the giving of
testimony before the commission, or before the masters appointed by the Supreme Court
pursuant to rule 121, shall not give rise to civil liability for the person engaged in such acts. This
privilege extends to any motions or petitions filed in the Supreme Court, as well as papers filed
in connection therewith. No other publication of such statements, papers or proceedings shall be
so privileged.

[Adopted 12/1/96.]

Rule 104. Duty to Cooperate; Response by Respondent Judge

(a) A respondent judge shall cooperate with the commission in all proceedings in
accordance with Government Code section 68725. The judge’s cooperation or lack of
cooperation may be considered by the commission in determining the appropriate disciplinary
sanction or disposition as well as further proceedings to be taken by the commission but may not
be considered in making evidentiary determinations.

(b) A respondent judge shall, within the time limits set forth in rules 110(a) and 111(a),
respond to the merits of a staff inquiry letter or preliminary investigation letter.

(c) A respondent judge shall, within the time limits set forth in rule 119(b), file an
answer to a notice of formal proceedings which comports with the requirements set forth in rule
119(c).

(d) A respondent judge shall file all other responses and documents required in
commission proceedings within such reasonable time as the commission may prescribe, and shall
comply with all other requirements of commission proceedings, including the discovery
requirements set forth in rule 122.

(e) In accordance with California Evidence Code section 913, no inference shall be
drawn as to any matter in issue or to the credibility of the judge based on a refusal to respond as

Rules of the Commission on Judicial Performance Page 7
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for example, would a person seriously injured be

-deniéd payment due him because of his failure in

filing his claim to comply with some obscure pro-
vision in a city charter.

Proposition 9 was placed on this ballot by the

unanimous vote of the Senators and Assemblymen

“

present in the Legislature when the vote was
taken. Vote YES on Proposition 9.
CLARK BRADLEY
Member of the Assembly
WILLIAM BIDDICK, o...
Member of the Assembly

ADMINISTRATION OF JUSTICE. Senate Constitutional Amendment No. 14. Pro-
vides that membership of Judicial Couneil besides judges shall include members
of State Bar and two legislators; permits appointment of administrative director.
Creates Commission on Judicial Qualifications consisting of judges, members of

I State Bar and citizens; provides procedure for réemoval of judges for misconduect
or to compel retirement for disability. Declares State Bar of California is a
public corporation. Changes name of Commission on Qualifications to Commis-

gion on Judicial Appointments.

NO

(For Full Text of Measure, See Page 8, Part II)

Analysis by the Legislative Counsel

Section 1a of Article VI provides for a Judicial
Council consisting of the Chief Justice and 10
judges appointed by him. This measure would
amend that section to add four members of the
State Bar appointed by its Board of Governors,
one member selected by each house of the Legis-
lature, and one additional municipal court judge,
The Clerk of the Supreme Court would be secre-
tary of the Council, which would be authorized
to appoint an administrative - director of the
eourts who would hold office at its pleasure. The
administrative director would perform such of
the Council’s duties, other than making rules of

mctice and- procedure, as may be delegated to

. The measure would allow the Chief Justice
to equalize judiecial business by assigning a judge,
with his consent, to a court of lower jurisdiction
and a retired judge, with his consent, to any
court.

The constitutional amendment would create a
Commission on Judicial Qualifications by adding
Section 1b to-Article VI. The commission would
consist of two justices of district courts of appeal,
two judges of superior enurts and one judge of a
municipal court, selected by the Supreme Court
for four year terms. The commission would also
include, for four year terms, two members of the
State Bar appointed by its Board of Governors
and two citizens, appointed by the Governor. The
citizen members could mot be active or retired
Judges nor members of the State Bar. An existing
“Commission of Qualifications,” created by Seec-
tion 26 of Article VI, would be renamed to be the
“Commission on Judicial Appointments.”

The constitutional amendment, would add Sec-
tion 10b to Article VI to provide for the removal
of judges for willful misconduct in office, or will-
ful and persistent failure to perform their duties,
or habitual intemperance. It would also provide
for involuntary retirement of judges for perma-
nent -disability. The new Commission on Judicial
Qualifications may hold a hearing concerning the
removal or retirement of a judge or it may re-
quest the Supreme Court to appoint three special
masters to hold such a hearing on its behalf. If
the commission finds good cause therefor, it must

recommend the removal or retirement of the
judge to the Supréme Court. The Supreme Court
is required to review the record and may take
additional evidence. It may order the judge’s re-
moval or retirement, or may wholly reject the
commission’s recommendation. The amendment
would provide other procedural requirements and
it constitutes a method of removal which is an
alternative to such existing procedures as im-
peachment, recall, removal by the Legislature and
removal for conviction of a crime involving moral
turpitude.

The constitutional amendment would add See-
tion le to Article VI to provide that the S
Bar of California’ is a public corporation -
perpetual existence. Every person admitted suu
licensed to practice law in this State is required
to be a member of the State Bar except while
holding office as & judge of a court of record.

Argument in Favor of Senate Constitutional
Amendment No. 14

This measure is designed to improve the admin-
istration of justice. It was formulated by the Joint
Judiciary Committee of the California Legislature
with the assistance of the Judicial Council, the
State Bar and the Conference of California Judges.

It is proposed by the overwhelming vote of both
Houses of the Legislature.

First, the measure proposes an effective and
expeditious method for the removal of a judge
who is unable or unwilling to perform his duties.
Impeachment, recall and other existing methods
are too cumbersome and expensive to be workable,
It is only rarely that cause exists for the removal
of a judge. But where such cause does exist, the
removal should be fast and sure. The Conference
of California Judges, by an overwhelming vote,
has endorsed this measure as a protection for the
competent, hardworking judges against the rare
cases of Incompetency and misconduct on the
Bench. The People are at least equally entitled to
such protection,

A’ commission of nine members—five judges
appointed by the Supreme Court, two lawyexr
pointed by the Board of Governors of the &
Bar, and two citizens. appointed by the Governor
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will receive compiaints, eonduet investigations,
hold hearings, and make recommendations to the
“~-~reme Court. To avoid the unfairness of pub-
:ing complaints of merely disgruntled litigants,
»-vceedings before the commission will not be
sublic, unless and until it recommends to the
upreme Court the removal or retirement of the
judge. The record before the commission will then
be a public record of the Supreme Court which
will determine whether the judge in question shall
be removed or retired.

This proposal will assure real protection against
incompetency, misconduct or non-performance of
duty on the Bench.

The amendment also strengthens the Judicial
Council,. which makes the rules of court proce-
dure, by enlarging its membership to include two
legislators and four lawyers, and authorizes it to
appoint a Court Administrator to supervise the
administrative work of the courts. Some 18 other
States and the Federal Government have learned
that such a Court Administrator performs an im-
portant funetion in increasing the efficiency of the
courts and equalizing the workload of the judges.

Inasmuch as the measure provides that the
State Bar shall appoint the four lawyer meinbers

of the Judicial Council and the two lawyer mem-
bers of the Commission on Judicial Qualifications,
both of which are created by the State Constitu-
tion, it is thought advisable to include a provision
giving the State Bar, which is now a statutory
entity, the status of a constitutional body too. The
Legislature, however, will continue to have power
to regulate the administration of the State Bar by
statute as it now does.

Finally, the amendment changes the name of
the existing Commission on Qualifications, which
is coneerned with approving or rejecting the Gov-
ernor’s appointments of appellate judges, and
with voluntary retirement of judges, to the more
appropriate one of the “Commission on Judicial
Appointments.” This will prevent confusing it
with the proposed new Commission.

This constitutional amendment should have
your Yes vote.

EDWIN J. REGAN

Senator, 5th Distriet
Trinity and Shasta Counties

JOSEPH A. RATTIGAN
Senator, 12th Distriet
Sonoma County

VETERANS' TAX EXEMPTION. Senate Constitutional Amendment No. 13. Pro-
vides that residency requirement for veterans’ tax exemption of $1,000 means
those who were residents at time of entry into armed forces or operative date of
this amendment; survivor to be entitled to exemption must be survivor of
qualified veteran and also resident at time of application. Extends exemption
to widowers as well as widows; exemption denied to survivor owning property
of value of $10,000. Permits totally disabled veteran entitled to $5,000 exemption
on a home to transfer it to subsequently acquired home.

1

NO

(For Full Text of Measure, 8ee Page 10, Part IT)

Analysis by the Legislative Counsel

This constitutional amendment would amend
Section 114 of Article XIII. It would extend the
present coverage of the veterans’ tax exemption
to include veterans of the Armed Forces of the
United States, rather than merely those of the
Army, Navy, Marine Corps, Coast Guard or Reve-
nue Marine (Revenue Cutter) Service.

I would restrict the present exemption by mak-
ing it applicable only to those veterans who were
residents of this State at the time of their entry
into the Armed Forces or who are residents on
November 8, 1960, which will be the effective date
of the amendment if it is adopted. Under the pres-
ent constitutional provision a veteran need only
be a resident of California at the time he makes
application for the exemption.

In addition, the proposed amendment would use
the word ‘“spouse” instead of “wife” or “widow,”
thus extending the exemption to husbands and
widowers. The measure would provide that a sur-
viving spouse, father or mother of a deceased vet-
eran may not own property of the value of
$10,000 or more, rather than $5,000 or more, if
they are to qualify for the exemption.

It would also restrict the exemption granted to
& surviving spouse or parent of a veteran to situa-

8 in which such spouse or parent resided in

State and the deceased veteran was eligible
avr an exemption at the time of his death,

The proposed constitutional amendment also re-
states the last paragraph of Section 114 in the form
of a new Section 114a, Under the present provisions
of that paragraph the Legislature has authority to
exempt from property taxes the homes of veterans
of this State who are permanently and totally dis-
abled due to the loss, or loss of use, of both lower
extremities from specified causes, Present author-
ity is limited, however, to exempting homes
acquired with the assistance of the Federal Gov.
arnment, This constitutional amendment would
extend the exemption to any home acquired and
occupied by such a totally disabled veteran after
disposing of the home acquired with Federal
assistance, whether or not the new home is ac-
quired with such assistance.

Proposition No. 3 also would amend Section 114
of Article XIIT and would add & Section 114a to
that article. The two measures are therefore in
conflict and in the event that both are adopted by
the voters, the one receiving the higher vote will
prevail,

Argument in Pavor of Senate Constitutional
Amendment No. 13

This proposition relates to the Veterans Tax
Exemption. There are five changes contained in
Proposition 11: .

1. Eligibility for exemption is limited to:
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ernor, in his 'discretion, prior to such general
election, in the same manner that a constitutional
amendment proposed by the Legislature would be
submitted, and all of the provisions of law rela-
tive to submission of such constitutional amend-
ments to the electors and to matters incidental

thereto shall apply to the submission of Sections
1 and 2 of this act, except as otherwise provided
in this section or as such provisions may be
clearly inapplicable for the submission of
amendment to an initiative measure pursuan
Section 1b of Article IV of the State Constitutiv..

ELIGIBILITY TO VOTE. Assembly Cons;itut.iona.l Amendment No. 5. Changes pro-
hibitions of eligibility to vote from those convicted of infamous erime to those -
convicted of felony during punishment therefor and those convieted of treason.

| YES
No

(This proposed amendment expressly amends an. -
existing section of the Constitution; therefore EX-
ISTING PROVISIONS proposed to be DELETED
are printed in STRIKZOUT T¥PE ; and NEW
PROVISIONS proposed to be INSERTED are
printed in BLACK-FACED TYPE.)

PROPOSED AMENDMENT TO ARTICLE IT

Seorion 1. Every native citizen of the United
States of America, every person who shall have ac-
quired the rights of citizenship under and by virtue
of the Treaty of Querétaro, and every naturalized
eitizen thereof, who shall have become such 90 days
prior to any election, of the age of 21 years, who
shall have been a resident of the State one year
pext preceding the day of the election, and of the
county in which he or she claims his or her vote
80 days, and in the election precinct 54 days, shall
be entitled to vote at all elections which are now or
may hereafter be aunthorized by law; provided, any
person duly registered as an elector in one preeinct
and removing therefrom to another precinet in the
same county within 54 days, or any person duly
registered as an elector in any county in California
and removing therefrom to another county in Cali-
fornia within 90 days prior to an election, shall for

the purpose of such election be deemed to be a resi-
dent and qualified elector of the precinct or county
from which he so removed until after such election;
provided, further, no alien ineligible to citizenship,
no idiot, no insane person, no person convicted of
any infemens erime; no persen hereafier +

of felony, while paying the penalties imposed by
law therefor, including any period of probation
or parole, no person convicted of treason, the em-
bezzlement or misappropriation of public money,
and no person who shall not be able to read the
Constitution in the English language and write his
or her name, shall ever exercise the privileges of an
elector in this State; provided, that the provisions
of this amendment relative to an educational quali-
fication shall not apply to any person prevented by
a physical disability from complying with its requi-
gitions, nor to any person who had the right to vote
on October 10, 1911, nor to any person who was 60
years of age and upwards on October 10, 1911 ; pro-
vided, further, that the Legislature may, by general
law, provide for.the casting of votes by duly reg-
istered. voters who expect to be absent from ' ™=
respective precinets or unable to vote thereh
reason of physical disability, on the day on wa.. .
any election is held.

OLAIMS AGAINST CHARTERED CITIES AND

tional Amendment No. 16. Permits Legislature to prescribe procedures govern-
ing claims against chartered counties, eities and counties, and cities, or against

officers, agents and employees thereof.

COUNTIES. Assembly Oonstitu- | YES

No

(This proposed amendment does not expressly
amend any existing section of the Constitution,
but adds a new section. thereto; therefore, the pro-
visions thereof are printed in BLACK-FACED
TYPE to indicate that they are NEW.)

PROPOSED AMENDMENT TO ARTICLE XI

8ec. 10. No provision of this article shall limit
the power of the Legislature fo prescribe pro-

cedures governing the presentation, consideration

and enforcement of claims against chartered
counties, chartered cities and counties, and

chartered cities, or against officers, agents and

employees thereof.

ADMINISTRATION OF JUSTICE. Senate Constitutional Amendment No. 14. Pro-
vides that membership of Judicial Council besides judges shall include members
of State Bar and two legislators ; permits appointment of administrative director.
Creates Commission on Judicial Qualifications consisting of judges, members of

I State Bar and citizens; provides procedure for removal of judges for misconduct
or to compel retirement for disability. Declares State Bar of California is a
_ public corporation. Changes name of Commission on Qualifications to Commis-

sion on Judicial Appointments,

No

(This proposed amendment expressly umends an
existing section of the Constitution, and adds new
sections thereto; therefore, EXISTING PROVI.
BIONS proposed to be DELETED are printed in

STRIKEOLE FY¥PE, and NEW PROVISICNS
proposed to be INSERTED or ADDED are pri~*~d
in BLACK-FACED TYPE,)



PROPOSED AMENDMENTS TO ARTICLE VI
First—That Section la of Article VI is amended
$~ vead :

0. 1la. There shall be & Judicial Couneil. It
x. 1 consist of : (i) the Chief Justice or Acting
Chief Justice ; and of ; (i) one associate justice of
the Supreme Court, three justices of district courts
of appeal, four judges of superior courts, ene judge
two judges of a peliee or municipal esurs courts,
and one judge of an inferior a ‘ustice court, es-
gigned designated by the Chief Justice o sit there
en for terms of two years; (iii) four members of
the State Bar of California appointed by the
Board of Governors of the State Bar for terms
of two years, two of the first such appointees to
be appointed for one year and two for two years;
and (iv) one member of each house of the Legis-
lature designated as provided by the respective
house. provided; that if If any judge so assigned

designated shall cease to be a judge of the court |

from which he is assigned selected , his terrn desig-
nation shall forthwith terminate. If any member
of the State Bar so appointed shall cease to be a
member of the State Bar, his appointment shall
forthwith terminate, and the Board of Governors
of the State Bar shall fill the vacancy in his unex-
pired term. If any member of the Legislature so
designated shall cease to be a member of the house
from which designated, his designation shall
forthwith terminate, and a new designation shall
be made in the manner provided by the respective
house, The Chief Justice or Acting Chief Justice
shall be chairman and the Clerk of the Supreme
Cnvrt ghall serve as secretary. The council may
int an administrative director of the courts,
v._ . shall hold office a¢ its pleasure and shall per-
form such of the duties of the council and of its
chairman, other than to adopt or amend rules of
practice and procedure, as may be delegated to
him, No act of the council shall be valid unless con-
curred in by si= a majority of its members.
The Judicial Council shall from time {o time:

(1) Meet at the call of the chairman or as other-
wise provided by it.

(2) Survey the condition of business in the sev-
eral courts with a view to simplifying and improv-
ing the administration of justice.

(3) Submit such sunggestions to the several
eourts as may seem in the interest of uniformity
and the expedition of business,

(4) Report to the Governor and Legislature at
the commencement of each regular session with
such recommendations a8 it may deem proper.

(5) Submit to the Legislature, at each general
session thereof, its recommendations with refer-
ence to amendments of, or changes in, existing
laws relating to practice and procedure.

46} (6) Adopt or amend rules of practice and
procedure for the several courts not inconsistent
_with laws that are now or that may hereafter be
-in force  and the eouneil shall submit to the Legis-
Inture; ab ench regular session theweof; its recom-
mendations with reference to amendments of; on

ehanges in; existing laws relating to praciice and
. » -oduve.

# (7) Exereise such other functions as may
be provided by law.

CALIFORNIA JUDICIAL BRANCH NEWS SERVICE

The chairman shall seek to expedite judicial busi-
ness and to equalize the work of the judges, and
shall provide for the assignment of any judge to
another court of a like or higher jurisdiction to
assist a court or judge whose calendar is congested,
to act for a judge who is disqualified or unable to
act, or to sit and hold court where a vacaney in the
office of judge has occurred. A judge may likewise
be assigned with his consent to a court of lower
Jurisdiction, and & retired judge may similarly be
assigned with his consent to any court..

The elork of the supreme eourt shall aet as seere-
$ary of the ecuneil:

The severat judges shall co-operate with the
council, shall sit and hold court as assigned, and
shall report to the chairman at such times and in
such manner as he shall request respecting the
condition, and manner of disposal, of judicial busi-
ness in their respective courts,

No member of the council shall receive any com-
pensation for his services as such, but shall be
allowed his necessary expenses for travel, board
and lodging incurred in the performance of his
duties as such. Any judge assigned to & court
wherein a judge’s compensation is greater than his
own shall receive while sitting therein the compen.

sation of a judge thereof. The extra compensation

shall be paid in such manner as may be provided
by law. Any judge assigned to a court in a county
other than that in which he regularly sits shall be
allowed his necessary expenses for travel, board
and lodging incurred in the discharge of the as.
signment,

Second—That Seetion 1b is added to Article VI,
to read:

Sec. 1b. There shall be a Commission on Judi.
cial Qualifications. It shall consist of: (i) Two jus.
tices of district courts of appeal, two judges of
superior courts, and one judge of a municipal
court, each selected by the Supreme Court for &
four-year term; (ii) two members of the State
Bar, who shall have practiced law in this State for
at least 10 years and who shall be appointed by
the Board of Governors of the State Bar for a
four-year term; and (iii) two citizens, neither of
whom shall be a justice or judge of any court,
active or retired, nor a member of the State Bar,
and who shall be appointed by the Governor for a
four-year term. Every appointment made by the
Governor to the commission shall be subject to
the advice and consent of a majority of members
elected to the Senate, except that if a vacancy
occurs when the Legislature is not in session, the
Governor may issue an interim commission which
shall expire on the last day of the next regular or
special session of the Legislature. Whenever a
member selected nnder subdivision (i) ceases to be
a member of the commission or a justice or jndge
of the court from which he was selected, his mem-
bership shall forthwith terminate and the Bupreme
Court shall select a successor for a four-year term;
and whenever a member appointed under subdivi-
sion (ii) ceases to be a member of the commission
or of the State Bar, his membership shall forth.
with terminate and the Board of Governors of the
State Bar shall appoint a successor for a four-year
term; and whenever a member appointed under
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subdivision (iii) ceases to be a member of the com-
mission or becomes a justice or judge of any court
or a member of the State Bar, his membership
ghall forthwith terminate and the Governor shall
appoint a successor for a four-year term. No mem-
Dber of the commission shall receive any compensa-
tion for his services as such, but shall be allowed
his necessary expenses for travel, board and lodg-
ing incurred in the performa.nce of his duties as
guch.

No act of the commission shall be valid unless

concurred in a majority of its members. The
commission s select one of its members to serve
a8 chairman, :

Third—That Section 1e¢ is added to Article VI,
to read:

8ec. 1c. The State Bar of California is a public
corporation with perpstuil existence and succes-
sion. Every person admitted and licensed to prac-
tice law in this State is and shall be a member of
the State Bar except while holding office as a jus-
tice or judge of a court of record.

Fourth—That Section 10b is added to Article VI,
to read:

Bec. 10b. A justice or judge of any eourt of
this State, in accordance with the procedure pre-
scribed in this section, may be removed for will-
ful miscondnct in office or willful and persistent
failure to perform his duties or hahitual intemper-
ance, or he may be retired for disability seriously
interferlng with the performance of hiz duties,
which is, or is likely to become, of a permanent
character. The Commission on Judicial Qualifica-
tlons may, after such investigation as the commis-
sion deems necessary, order a hearing to be held
before it concerning the removal or retirement of
8 justice or a judge, or the commission may in its
discretion request the Supreme Court to appoint
three special masters, who shall be justices or
judges of courts of record, to hear and take evi-
dence in any such matter, and to report thereon to
the commission. If, after hearing, or after con-
sidering the record and report of the masters, the
commisgion finds good cause therefor, it shall
recommend to the Supreme Court the removal or

;'egrement a8 the case may be, of the justice or
udge

The Supreme Court shall review the record of,
the proceedings on the law and facts and ir
discretion may permit the introduction of a.
tional evidence and shall order removal or retire-
ment, as it finds just and proper, or wholly reject
the recommendation. Upon an order for retire.
ment, the justice or judge shall thereby be re.
tired wth the same rights and privileges as if he
retired pursuant to statute. Upon an order for re-
moval, the justice or judge shall thereby be re-
moved from office, and his salary shall ceage from
the date of such order.

All papers filed with and proceedings before the
Commission on Judicial Qualifications or masters
appointed by the Supreme Court, pursuant to this
section, shall be confidential, and the filing of
papers with and the giving of testimony before
the commission or the masters shall be privileged;
but no other publication of such papers or pro-
ceedings shall be privileged in any action for def-
amation except that (a) the record filed by the
commission in the Supreme Court continues priv.
fleged and upon such filing loses its confidential
character and (b) a writing which was privileged
prior to its filing with the commission or the mas-
ters does not lose such privilege by such filing,
‘The Judicial Council shall by rule provide for pro-
cedure under this section before the Commission
on Judicial Qualifications, the masters, and the
Supreme Court, A justice or judge who is a mem-
ber c¢f the commission or Supreme Court shall no$
participate in any proceedings involving his own
removal or retirement.

This section is alternative to, and cumul
with, the methods of removal of jastices and judges
provided in 8eéctions 10 and 10a ‘of this article,
SBections 17 and 18 of Article IV, and Article
XXITI, of this Constitution.

Fifth—That Section 26a is added to Article VI,
to read:

Sec. 26a. The “Commission en Qualifications”
created by Section 26 of this article is renamed
and henceforth shall be known as the “Commis.
sion on Judicial Appointments.”

VETERANS’ TAX EXEMPTION. Senate Constitutional Amendment No, 13. Pro-
vides that residency requirement for veterans’ tax exemption of $1,000 means
those who were residents at time of entry into armed forces or operative cate of
this amendment; survivor to be entiitled to exemption must be survivor of
quallﬁed veteran and also resident at time of application. Extends exemption
to widowers as well as widows; exemption denied to survivor owning property
of value of $10,000. Permits tota]ly disabled veteran entitled to $5,000 exemption
on a home to transfer it to subsequently acquired home.

i1

NO

(This proposed amendment expressly amends an
existing section of the Constitution, and adds a
new section thereto; therefore, EXISTING PRO-
VISIONS proposed to be DELETED are printed

in STRIKEOTT F¥PE, and NEW. PROVISIONS
proposed to be- INSERTED or ADDED are printed
in BLACK-FACED TYPE.)

PROPOSED AMENDMENTS TO ARTIOLE XIIT

First—That Section 114 of Article XIII be
amended to read:

See. 114. (a) The property to the amount of
one thousand dollars ($1, 000) of every resident of
this State who has served in the Awmy;
Marine Gerpe; Coast Guard or Revenue Marine

Serviee Armed Forces of the
United States (1) in time of war, or (2) in time of
peace, in & campaign or expedxtlon for service in
which a medal has been issued by, or under the
authority of, the Congress of the United S*
and in either case has received an honoraple
charge therefrom, or who after such service of the
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PART I—ARGUMENTS

CONSTITUTIONAL REVISION, Legislative €onstitutional Amendment,
Repeals, amends, and revises various provisions of Constitution relating
to separation of powers, and to the legislative, executive, and judicial
departments; provides for annual general legislative sessions; provides
compensation of members of Legislature shall be prescribed by statute
passed by two-thirds vote, and limits rate of annual future adjustments;
Legislature must enact Jaws prohibiting members from engaging in con~
flicting activities. Signatures necessary on petition for initiative statute
reduced from 8% to 5% ; eliminates initiatives to Legislature, Legisla-
ture shall provide for succession to the office of Governor in event of

I-a

disability or vacancy.,

.No

(For Full Text of Measure, See Page 1, Part II)

General Analysis by the Legislative Counsel *

A ‘“Yes’? vote on the measure is a vote to revise
portions of the California Constitution dealing with
the separation of powers and with the legislative,
executive, and judicial departments of state gov-
ernment.

A ““No’ vote is a vote to reject this revision,

Yor further details see below,

Detailed Analysis by the Legislative Counsel *

This measure would revise portions of the State
Constitution dealing with the separation of powers
and with the legislative, executive, and gudmml de-
partments of state government, Some provisions,
wminly procedural, would be transferred to stat-

.8 enacted at the 1966 First Extraordinary Ses-

on. The major changes made by the measure
include the following:

Legislative

The Legislature now meets in general session, at
which all subjects can be considered, in odd-num-
bered years, It meets in budget sessions, at which
only fiscal matters may be considered, in even.
pumbered years. Both sessions are of limited dura-
tion. Under this measure the Legislature would
meet in annual general sessions, unlimited as-to
duration and unlimited as to subjects that could
be considered.

Salaries and the expenses of legislators would
be set by statute passed by a two-thirds vote in
each house, rather than by the Constitution, pro-
vided: (a) beginning in 1967, an increase in salary
could mot exceed 5 percent for each year following
the last adjustment; and (b) an increase could not
apply until the commencement of the regular ses-
sion following the next general election after en-
actment of the increase. Any increase in the legis-
lator’s salary over the present $500 per month
could not be used in computing the retirement al-
lowance of a member unless he receives the greater
amount While serving as a Member of the Legisla-
ture.

The Legislature would be required to enact con-
flict of interest legislation applicable to legislators,
Impeachment proceedings would be extended to
eover additional elective officers of the state.

Section 3566 of the Elections Code requires the
Legislative Counsel to prepare an “impartial
analysis of measures appearing on the ballot.

The number of signatures needed for an initia-
tive petition for enactment of a statute would be
reduced from 8 to 6 percent of the votes cast at
the last election for Governor; however, the signa-
ture requirement for am initiative comstitutional
amendment would remain unchanged. Provisions
for the submission of initiative petitions to the
Legislature would be eliminated,

Executive
The age requirement for the office of Governor
would be lowered to 21 years. The measure wonld
make various technical changes in the pardoning
and clemency powers of the Governor Provisions
setting minimums for statutory salaries of certain
elective state officers would be deleted. Provision
would be made for determining questions of sue-
cession to the governorship and temporary dis-
ability of Governor. The Legislature could author-
ize certain executive recrganizations,
Judiciary
When authorized by law a judge would be per-
mitted, on agreement of the counties, to serve the
superior courts of two or more counties. The experi-
ence required for judges of superior and higher
courts would be increased. The Legislature conld
provide that the names of umopposed incumbent
judges need not be placed on the ballot for any
trial court in the state, rather than only for supe-
rior courts in counties of 700,000 population or
more. The automatic suspension of judges charged
with a felony or recommended for removal by
quahﬁcatxons commission would be required. A su-
perior or municipal court judge would be required
to take a leave of absence without pay when seek-
ing other public office,
Argument in Favor of Proposition No. 1-a
‘We support the proposed revision of the State
Constitution and urge all Californians to vote YES
on Proposition 1-a.
EDMUND @&, #*PAT" BROW‘\I
Governor of the State
of California
RONALD REAGAN
RICHARD J. DONOVAN
Judge, Municipal Court
San Diego Judicial Distriet
(Former Member of the Assembly.
Jith District)
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Argument in Favor of Proposition No. 1-a
One of our most crucial needs in these times is

“effective government—based on 8 modern Constitu-|

tion.

Yet, concerning the California Constitution,
former State Supreme Court Justice Phil 8. Gibson
bas stated:

¢ (Qur Constitution is) ... eumbersome, unelas-
“tie, and outmoded . . . It is not only much too long,
but it is almost everything a Constitution ought not
to be.’”

California’s Constitution is hardly modern. 1t is
the third longest Constitution in the world and has
been amended over 300 times since 1879. In short,
it is & mess,

In 1962, by more than a 2 to 1 vote, the people
mandated modernization of their Constitution. As
a result, a blue-ribbon Constitution Revision Com-
mission of 69 leading Californians was appointed to
recommend a revised Constitution. These promi-
nent citizens from all walks of life worked without
pay for three years and spent thousands of hours
at their task.

The result is Proposition 1-a. It is the first phase
of the Commission’s work. It covers approximately
one-third of the existing Constitution, and reduces
that one-third from 22,000 to 6,000 words.

The reforms in Proposition 1-a have been labeled
by party leaders and non-partisan groups alike as
essential to the effective operation of government.

i - Proposition 1-a puts the Constitution into mod-
ern, concise and easily understandable language.

The changes in the legislative, executive and ju-
dicial articles would include machinery, with ade-
quate safeguards, to remove a Governor from office

~if he is proven unable to carry on his duties; judges
would be under stronger disciplinary procedures
and the practice of running for political office while
. still a judge would be curtailed; and the Legisla-
ture would meet annually te consxder all problems
eonfronting California.
| In keeping with increased time demands on the
Yegislature Proposition 1-a removes salary provi-
sions frozen in the Constitution and ratifies a new
compensation plan with careful controls and strict
regulations regarding the outside activities and in-
eome of legislators.

The fundamental weapons available to Califor-
‘nia’s citizens to combat abuses by their govern-
mental officials—the initiative, the referendum and
the recall—have been carefully preserved.

State government today faces new challenges and
new responsibilities not dreamed of in 1879. This
new Constitution helps to meet those challenges by
making government itself more flexible and able to
do the job which our citizens have a right to expect.
! If states are to survive and prosper in our sys-
tem, they need the tools of effective government-—

Proposition 1-a is a giant step toward that goal.
California can lead the way. Vote YES on 1-a.

LUTHER E. GIBSON ’
State Senator, Solano County

BRUCE W. SUMNER
Chairman, Calif. Constitution
Revision Commission

Judge, Superior Court, Orange Co,

TIHHOMAS L. PITTS

{Exeec. Sec’y. Calif. Labor
Fed. AFL-CIO)

Member Calif. Constitution
Revision Commission \

Argument Against Proposition No. 1-a

\
As the only person who cast a negative vote in

the Assembly on the Ceonstitutional Revision pre-
eram, under California law I am designated to sub-
mit the negative argument on Proposition 1-a. At
the time the vote was taken in the Assembly, I was
not opposed to this proposition in its entirety;
rather. I found fault with a few of its provisions
which placed unrealistic restrictions on the legis-
lature. It would be unfair to those persons who
are vigorously opposed to this program for broad
and fundamental philosophical beliefs if I were to
submit an argument which would express, as is the
case, only minor reservations about this program of
reform. Because of these considerations, I have dele-
gated my responsibility for the negative argument
to Senator John G. Schmitz (R—Orange County)
whose statement follows:

“This Constitutional Amendment, if passed,
wonld mark a significant departure from our
traditional system of citizen legislators to fully
paid, full time legislators.

‘‘The passing of laws in a free country ought
not to be a fulltime profession for anyone. When
it becomes so, the country permitting it will uot
long remain trulv free.

‘““We certainly need legal professionals in our
courts, at the bar and on the bench. We certainly
need police professionals to enforce the law and
proteet the innocent. We may or may not need
professional bureaucrats in other branches of
government, But we do not need professional
leglslatoxs

““The men who founded our American system
of government assigned the law-making responsi-
bility to elected legislatures which were much
closer to the people than either the executive or
the judiciary. The executive and the judiciary
were in the hands of professionals. The legisla-
ture was the people’s check on the appetite of
government professionals for more and ever more
power and money.

“PRESCRIBING LAWS WHICH OTHER
PEOPLE ARE TO BE FORCED TO OBRY
CAN NEVER BE A PRIMARY OCCUPATION
FOR ANY MAN WHO LOVES LIBERTY.”

LEO J.RYAN
Assemblyman, San Mateo County -
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PART Il—APPENDIX

CONSTITUTIONAL REVISION. Legislative Constitutional Amendment.
Repeals, amends, and revises various provisions of Coustitution relating
to separation of powers, and to the legislative, executive, and judicial
departments; provides for annual general legislative sessions; provides
eompensation of members of Legislature shall be prescribed by statute
passed by two-thirds vote, and limits rate of annual future adjustments;
Legislature must enact laws prohibiting members from engaging in con-
flicting activities. Signatures necessary on petition for initiative statute
reduced from 8% to 5% ; eliminates initiatives to Legislature. Legisla-
ture shall provide for succession to the office of Governor in event of

disability or vacaney.

Ko

(This amendment proposed by Assembly Con-
stitutional Amendment No. 13, 1966 First Ex-
traordinary Session, expressly amends existing
sections of the Constitution, amends and re-
numbers existing sections thereof, repeals ex-
isting sections and existing articles thereof, and
adds new sections and new articles thereto;
therefore EXISTING PROVISIONS proposed 10
be DELETED or REPEALED are printed in
STRIKEOUT FYPRE; and NEW PROVISIONS
proposed to be INSERTED or ADDED are
printed in BLACK-FACED TYPE,)

PROPOSED AMENDMENTS TO ARTICLES
1m0, IV, V, VI, VII, VIII, XIII, XXII

First, that Article III of the Constitution of the |3
~{ate is repealed.

ARTICLE HE
PISTRIBUEION 6F POW-ERD
Seerion 3: The powers of the sovernment of
the State of Califernia shall be divided inte three

geparate depoarbnents—ihe Jegislative; exceutive;
ond judieial: end ne person eharged with the
e*ere*seoimempwperk—belemmgtemei

shall exereigse any fuanetions ap-
per&&magtoeﬂh&e&ﬂieethﬁs-e\eep%&ﬁmm

titatioh expressly dirceted or permitteds
Second, That Article III is added, to read:

ARTICLE IIY
SEPARATION OF POWERS
The powers of state government are legislative,
executive, and judicial. Persons charged with the
exercise of one power may not exercise either of
:}le others except as permitted by this Constitu-
on,
Second and One-half, That the headmo of
Article W is amended to read:

LEGISLATIVE BEPARTMENS
Third, That g:eh.f:flon 1of Arhcle IVis repea!ed

ol . v
mhwah&ﬂbe%peepko‘#hest&eof
. Califernia do enaet as followsly

Fhe fivst powen reseived to the people shall be
h&mas&em&h&&v&@p@n&emn
eertified ap

iwn%e%heeketers&t%heneﬁmeeedmg seneral
elee&eaoeeﬂ-m—mgsabseqmﬁ%e}%@mm&e
aforecaid of said petition; or at any

speeial eleetion ealled by the Governer in his dis-
eﬁe&pﬂeix{esaehgeﬁ&a-}eleeheﬁ--\-ﬂswh

owings
yeetly to the eleetors:™

Tpon the presentution to the Seervetary: of State;
at anx Hie not Jess than ten davs before the com-
meneement of any regalar session of the Lesis.
kmeﬁ&mmMMﬁ}M
2o have been simned by qualified electors of the
S%ﬂ%eeq&a&mmmm&-eweenteﬁaum
east fon all eandidates for Ge\—emet—a%thel-&&t
Ppreceding z .

WHY

&emew&e&em%wmmmﬁmeﬁ
and evgeni fllhela-u- propesed bx sueh petition
shall be either enacted or rejected withewt ehange
or amendment by the Legislature: within forty davs
ﬁm&em&mww&ewu
uny law proposed by sueh petition shall be enueted
by the Legislature it shall be subjeet to referen-
iy A3 hereinnfter provided: If any law so peti-
&eﬂedfwbefﬁee#ed—en#aeueﬁenwf«kenum
ib bx the Leeislature; wiildn said forts davs: the
SW&MMM&QMWH»
Wwwmnmmmamm
may

a&%heﬁextenemggemﬂe&eehe»&ra&aw
speeinl eleetion ealled by the Governer; in his dis-

< w&w&&rsa&m%m&mm




yeeciving the highest afiemative vote shall prevail:
Lt otherwise provided by law; all measures sub-
pitted to a vote of the eleetors; under the provisions
of thin seetion: shall be printed: and together with
argmments for and agminst eseh sueh measuve by
these in faver of: und these epposed to; it shall be

Btate; and urgeney
presewa&eneﬁthepabkepeaee-h«ekhox
mwtmmeﬁﬂ&em
bepseleetedteeaehﬁeese-mmﬁiséeemed
neeessarw for the 4 digte "
ﬁubliepetee-heﬂkbe?sa&w%a}a*a}mﬂgo
inte immediate effeet; e s&a&emen% of the faets
“" sueh n = ghall be set forth in
mme&onoi&heﬂet—whwh tHion shalt be f 4
mmemm&m%maswm
thereotis M%Mmmme

Mgomiome&mte

Bpmﬂmmemh%hewmei%e
arithin ninets daxs after the final adjeurmnent of
the Legintatuve of & petition eertified ay hevein pre-
wtided; to have been signed by qualified eleetors equal
mwwmwmﬁmmmmmw
eandidates for Governor at the last preceding gen-
eral eleetion at which a Governor was elected: asking
that anw aet o scetion op pavt of any aet of the
Leginlatuve be submitted to the electors for theip

or rejeetion: the Seerctary of State shall
submit to the eleetory for their approval ¥ rejee
tion: sueh aet; or seetion o part of sneh act: at the
next suceceding general eleetion secnveing at anx
time subsequent to thivte days aftes the filing of
saidpeﬁﬁmw&t-mynpeei«le%eeﬁenwh&ehmaﬁ—
be enled by the Governow: in his diseretion: peior
hmehvegﬂwdeehen—a&m%a«twqe««

eleetors voting theveon: but i @ veferenduwm pet
tion in filed against uny section or part of any act
the vemainder of nueh vet shall not be delarved from
going inte effvet:
mm-;awwmmwmcmw

by the peeple: shall be subjeet to

G»weﬂaoal—aadmae#—&aw
s adopted by the
at t-bepdhmde«}whemﬁm—e Provisions
i§ seetion: shall be amended or repented exeept
7 & wote of the electors; unless etherwise pre-

fish

mewmmm

mmoﬁt-hmseehenmbeemeﬁdedba‘t—hew
islature at any sabseq theveof: 1f any
mﬂmﬁm”mmm
approved by the eleetors at the same eleetion; eon-

in seid initiative measures but aets and laws (e

Hed to each eleetor i the same munner &5 ROW
provided by law a3 to amendments to the Constiu-
tion; propesed bx the Legislatures and the persons
o prepare and present sueh arguments shat: wabl
othepwise provided by law: be seleeted by the pree
the | siding officer of the Senate:

If for anyv reason any initative or referendum
mempmpwdbvw&mmmmwded-
be net submitted at the election speeified i this
seemsmmwmwmmm
HioR ab & sueee general election; and Ro low-or
mﬁdmen%te&ememmﬁepﬂsedb*{-he
Legialnture; shall be submitted at any election -
less at the same eleetion there shal be submitted
all measures proposed by petition of the eleetors; if
anx be o propesed: as herein provided:

Prion to eireulation of any initiative or refer
%mmhwwawﬁ
the said petition shal be submitted to the Attorney
General with 8 written reguest that he prepare a
title; and summary of the ehief purpose and points
of said propesed measure; said title end sununary
not to exeeed one hundred words i alk The per
song presenting sueh request to the Mtternew
General shall be known as “propenents” of said
proposed measure: The Mttorner General shal pre-
serve sabd written request unti after the next gon

‘eral eleetion:

Any initative op referendwm petiton may be
presented i seetions: bt eneh seetion shal contuin
@ £ull and eorreet eopx of the title nird text of the
propesed measure: Baeh sianer shal add to hia sig-
natare his place of vesidenee; giving the street and
puntber i suneh exist: 3is election prechret shal
wlyo appess on the paper after his nume: The
m&mm&m«mmmu
be at the ¥ of the perse herts
Hmtetkesume-rhwq&ahﬁe&e{eemﬁtbeb&ﬁe
shall be eompetent to soheit satd signatures within
the county op eitv and eounty of whieh he is an
eleetor: Jrach neation of the petition shal benr the
i etrenluted: and onlyv quabified electors of sueh
eonnty or eity and eounty shall be eompetent to
sien sneh seetion: Kach seetion shall have attnehed
thewteﬂw&ﬁndw&e&t—hef)meﬁ soHetting sigha-
tares to the same; stating his own ghatifeations ond
that all the signatures to the attached seetion were
made in s presenee and that to the best of ki
knowledge and behief each signatire to the seetion
it purports to be; and ne ether affidavit thereto
sb ol be vepived: The afidnvtt of sy peryer wom
&aeMgs@mtmsMndﬂah&“be&-eﬂﬁedh@e

eleetnrs: Unless and antil it be otherwise preve
me&ﬂ&lﬁmﬁfgﬂm#%hm&
the petition presented eantaing the signaturés of

—



Eaeh seetion of the petition shall be filed with

the elerk or registrar of voters of the county or city [ and eounty;

end county in whieh it was eirewlated; but ol
f6id peetions eivenlated in any county or ety and|p
eountyx shall be filed et the same time: Within

twenty days efter the filing of such petition in his
eﬁee&hem*&elerk;erreg&s%me&vetem;shal}

signatures thereto appended; his eei*Hﬁ«ﬂ{e- prep-
erlv dated; showing the result of said exmmination
end shall ferthwith transmit said petition; to-
gether avith his said eertificnte; to the Seeretary of
State and also file a eopx of said eertificate in bis
office: Within fortx davs frem the tranwmission of
the gaid petition and eertificate by the elerk or
registrar to the Seeretary of State; a snpplemental
petition identieal with the oviginal as to the bodx
efthepe%iﬁeabﬂ{em&niﬂgwﬁ){emmﬂws;
s aforesaid:

The right te file the eriginal petition shall be
Feserved to 5 propenents; as defined herein and
en¥ geetion thereof ov supplement thereto pre-
ﬂeﬂfeéferﬁléwhmpeﬁeﬁwﬁmmm
than the of a meastre or by 3
ddx autherized in weiting by saeh pfepeﬁeﬁ{q
all be disresurded by Hte eornir elerk or reg-
sfitrar of voters:

The elerk or registrar of voters shall within ten
davs after the filing of sneh supplemental petition
make like exmmination thereot:s as of the epiginal
petition; and upon the completion of such examina-
ton shall forthwith attach to said petition his eer-
&ﬁe&t—e—pfepei—}»dﬂe&—qhew the resdt of suid
examination; and shall forthwith bransmit a eopx
of said supplemental petition; exeept the signatures
thereto appended: together with his certificate; to
H*eSee}e-taﬂe-ﬁS(ﬂ{e-

When the Seeretary of State shall have reecived
£ro.n one or more eounty elerks or resistrars of
¥oters a petition eertified as herein provided to
have been signed by the requisite number of qnal-
ificd eleetors; he shall forthwith transwiit to the
eonntx elerk or registrar of veters of every counts
or eity end eounty in the State his eertificate
showing sueh faet: A petition shall be deemed to be
filed with the Seeretary of State upon the date of
the reecipt by him of a eertificate or eertifieates
ﬂhewswdpeﬁﬂeﬁ%ebemedh&eythe

rumber of eleetors of the State: Any eounty elerk
vwwﬁmmmmm&m
eopy; file the name for reeerd in his office: Yhe

@uties herein impesed upen the elerk or registrar
ef%temshﬁibeperﬁa&mdhs&ehmﬁ
Wﬂmaﬂe&sesﬁhefe%heeﬁheee#regm
of voters exists:
| The initiative and referebdum powers of the
“eople are hepeby further reserved o the electors
«4e State to be esereised under such precedure 89
mey be provided by law: Until etherwise provided

by low; the legislative body of anx such eounix; ity
eity op town may provide fer the
mﬁmmmmmm

5 hepein 7 d to such eounties; eities wnd
eeﬁnaes- eities and towns; but shall net requive
meveth&nﬁfteenpefeeﬁte-ﬁthee}em{hefeef%e
propese any initiative measure nor more thak tew

awvhat | per eent of the eleetors thereof to erder the refers
endam: Nothing

eeﬁt&meda-&t—h-mseeaeﬂskaube

trued as affeeting or limiting the present o
ﬁfmepewefseﬁemeserei&esaﬁdeeﬂmeshmng
eharters adopted under the previsions of Scetion
Seﬁ:&rﬁeleéx—leiﬂﬂs(;eﬂq&mﬂen-}n&ewb-

vided: This seetion is seH—e&ee&tmg; but legislation
may be enacted to faetlitate s operati ba%mm
wax Hmiting op restrieting either the pfeﬁswﬂs ‘of
this seetion or the powers herem reserved:

Fourth, That Section la of Article IV is
amended and renumbered to be Section 20 of
Artiele X111, to read:

See: 1a Sec. 20. Notwithstanding any lim-
itations or restrictions in this Constitution con-
tained, every State state office, department, in-
s‘titution, board, commission, bureau, or other
ageney of the State, whether created by initiative
law or otherwise, shall be subject to the regula-
tions and requirements with respect to the filing
of claims with the State Controller and the sub-

5| mission, approval and enforcement of budgets

prescribed by law.,

Fifth, That Section 1b of Article IV is r.pealed.

Ste: b Laws max be enneted by the Legisla-
ture to wmend or repeal any aet adopted vy vote
of the people under the initiative; fo beeome effees
tive only when submitted to and approved by the
eleetors unless the initiative aet affceted pernity
the amendment or the repeal without sueh ap-
proval: The Legislature shall by low preseribe the
method and menner of submitting sueh & pfepesa}
to the eleetors:

Sixtl, That Section le of Article IV is repealed

Spe der Lvery eonstitutional 1t
statute proposed by the initiative shall relute to bu%
one snbjeet: No sueh wmendment or statute ‘shall
hereafter be submitited to the eleetors H i om-
braces mere than ene pubjeet; nor shall eny such
amendinent or statute embracing more than one
waee%-hweeitessabm&edtee»wmébvﬂw
eleetors; beeome effeetive for any purpese:

Seventh, That Section 1d of Article IV is re-
pealed.

Seer 1&:  fa> No amendment to the Geﬁs&hi-
tHon and ne law or ainendment thereto whether pro-
posed bx the initiative or by the hegislature which
nanes eny individwal o md—}wdea;e by neme or
names to hold any offiee or offices shall hereatter be
submitted to the eleeters— nor shall any saeh amend-

fomwm»hwaymoréw

P



shall be submitted to the electors; ner shall any
stch amendment to the Constitution; submitted to
eywew&b&&eewma%the%geﬂem
election or an¥ election thereafter become effective
for any purposer
Eighth, That Seetion 2 of Article IV is repealed.
Sre: 2. fa)y The sessions of the
shall be annual; but the Governor may; at anyx Hime;

eonvene the Legiﬁiai—ufe: by proclummation; in esx-
_traordinary session: ;

AH regalar sessions in odd-numbered vears shall
be kﬂem& a3 senernl sessions and ne geﬁefal session
phall exeeed 120 ealenday davs g durstion; not in-
eluding Saturdars or Sundavs:

Al fega}air‘ sessions in even-nianbered vears shall
be known ag budeet sessions; at whick the hegisla-
ture shall eonsider only the Budget Bil for the
sueecedinge fvenl xear; revenue aets v there-
for; t-he:vpm—e»«% or a»e«}ee#ieh of eharters tm& ehar-
{er amendments of eities; eounties; and eities and
eeaﬂhes—an&aetsneeessmtepm&eferthe
expenses of the seasion:

All general sessions shall eonnnenee at 12 olelock
W en the fivst Monduy after the frst day of
FaRuaET

At the general session; ne bill; ether than the
Budzet Bill; shall be henrd by any eommitiee op
have elapsed following the date the bill was first
introdueed: provided; that this provisien may be
dispensed with bx the consent of threefourths of
the members of the house:

5y Eaeh Member of the Legislature shall re-
eeive for his services the swn of five hundred dol-
Jars {4000} for each month of the term for which
ke iy eleeted:

No Member of the Degislature shall be reim-

“bursed for his expenses: except fon expenses in-

- eurred {1} while attending a regular; speeial or | the

¢

exteaordinary session of the Legislature {the ex-
pense allowanees for which mav equal but not ex-
eced the expense aMewanees at the thne suthor-
ised for other elected state officery); net execeding
the duration of anv general session or of any bud-
get sessien or the duration of a speeisal op extraor-
einaryx gession or {3} while serving after the
Legislature has adjowrned or during any reeess of
thet—weheuqese%*hei;egﬁl&%measamemb&eﬁe
Mem&teee&%he%heusese*eﬁaeemmﬁ&ee

days: Members of the eommittecs to which the Bud-
get Bill is asgigned for eonsideration during suek
feeeesskaﬂbe;em}bmseém@wmekpemesm-
eurred for days while serving as members of such
commitices during the reeess; in addition to the
M&uewedbxxmbdmm(»b}eﬁ%hmmn—
Ninth, That Section 3 of Article IV is repcaled,
S 3: Members of the Assembly shall be

therwise <

Tenth, That Section 4 of Article IV is repealed,

Sue: 4- Seﬂa%eﬂsha-l%beehese&%er%he%em
of four years; at the same time and places as meme
bers of the Aswmhh— and no person shall be &
snember of the Senate or Assemblx whe has ned
been & eitizen and inhabitant of the State three
wears; and of the disteiet for which he shall be
chosen one year; next before his eleetions

Eleventh, That Section 5 of Article IV is ree
pealed.

SEe: 5:  The Senate shall eonsist of 40 me
and the Assembly of 30 members; to be eleeted by
digtriets; numbered as hereinaften W‘l{le&- One-
half of the Sematers shall be eleoted 4ive
xears; those from the edd-numbered distriets being
eleeted when the number of the Fear is divisible by

48F8 | fopx,

leelfth That Section 7 of Article IV is Tee
pealed.

Spe: - Eaeh House shall ehoose its offieers; and
judme of the gualifications; eleetions; and returss
of ity members:

Thirtcenth, That Seetion 8 of Article IV .
repealed.

Sre: 8 A majority of each House shall esnstie
tate & guormm to do business; but & smaller name
be» WAy ad;}eﬂm from day to day; wnd may eompel

attendanee of absent members in sweh Hannen
and under saeh penalties; an each House may pro-

Fourteenth, That Section 9 of Article IV is
repealed.

See: 9 TBaek House shall determine the rule of
iy proeceding; and may; with the eoneurrenee of
two-thirds of all members eleeted; expel & membery

Fifteenth, That Section 10 of Article IV is re-
pealed.

of either house; when the ittee iy titnted
m&aehmaaﬂamw&gﬂ&ngeem&eeteaqeer—
tain faets and make recornmendations; not execed-
mg;dmﬂ«ameak»é&p%%émﬁas&mem-
Meﬁeﬁeermﬂreeemm&eeseﬁemhe\ﬂe-ee
%M%&mmk&e#eﬂee}megmn@em&—

s*ﬂosee&en{b—)mmfapphe&ble%emleagea&bw—

MM&Wmmmm
gion {a) of thin seetion of thig article to the eon-
4rary; all budset sessichs shall eommenee at 32 m-
en the fiest Mondax in Februory end no budses
msﬂlew&%m&&é&vd&yﬁmm
exelusive of the reeess autherived to be inken by
this subdivigion: Adfter the intreduction of the Bud-
get Bill at a badget session a reeess of both houses
may be taken for a period not to exeeed 30 calendar

Sse: 10: Faeh House shall keep & Journal of
its proecedinus; and publish the same; and the yeas
aﬂdmeﬁmmeﬁmﬂea%mm
ques&mshaﬂ-atﬂwéemree#&ny&&eemembeﬁ
present; be entered on the Jowrnnl:

Sixteenth, That Section 11 of Article IV is re
pealed.

all eases; exeept treasen; felony; and breach of the
penee; be privileged from arrest; and chall net be

the eommencersent ad after the lermination of
each session:

Seventeenth, That Section 12 of Article IV is
repealed.

Sue: 12: When vaecaneies oceur in either Hous
the Governor; or the person exereising the fws
mﬁmmwmmém
teﬁﬁsuebvaeaaew&

ol e



Eighteenth, That Section 13 of Article IV is
repealed

Sre: 13 %eémefeﬂehﬁouseeha&lbeopen;
except on sueh oeeasions as; in the epinien of the
Heouse; may require seereey

Nineteenth, That Section 14 of Article IV is
repealed.
wsent of the ether; adjourn for mere than three
daxs; ner to anx place other thean that in whieh
thex mav be sitting:

Twentieth, That Section 15 of Article IV is re-
pealed.

See: 18: Ne law shall be passed exeept by bilk
Nox shall anx bill be put npen its Hinal passege
wntil the same; with the amendments thereto; shell
hmbeﬁpﬂmedm*hexme{%mbﬂs‘w
shallt anx bill beeome / law unless the same be read
bill max be pending; shalk by a vete of veas and
nave: dispense with this previsien: Any bill may
eviginate in either House; but max be amended or
}wﬁw&eethw&ndm&eﬁnalpamgeef
all bils thew shall be rend at Jensth, and the veote
MHMM%MWWmWWEM
and shall be entered on the Journal; and ne bl
shall beeome a law without the cenenrrence of a
mnjority of the members elected to each Hounse:

Twenty-first, That Section 16 of Article IV is
repealed.

Tegistature shall; hefore # beeomes a law: be pre-

-pted to the Gevernor: H he appreve i he shall
den it but i pet: he shall return i with his ob-
Jeetions; to the House in which it oviginated; whiech
shall enter sueh ohjeetions upen the jowrnal and
proceed to reeonsider i: I after sueh reeonsidere-
Hon; it again pass beth heuses; by xeas and navs;
h\-e-ﬂm‘dsef{he membefs e%@e&edfeeaehﬂome

Mﬁe{»bere{m»e&m’chmteﬂdmm&shak
hmbmm&%hm@mﬂm&eep&d—)—
the smme shall beeome a law in like manner as o
he had sigred H; unless the Tegiclature; by ad-
Jowrmment; prevents steh retarn; in whieh ease i
shahl not beeotme # laws unless the Governor: within
thirty davs efter sneh adjonrnment {Sundeys ex-
eeptod); shall sign and depesit the smme in the
m%m&méﬂﬂwm%m*
shall beeome a law in Hke manner o6 if i had been
sigped by him before adjournment: H any bill pre-
sented to the Geverner contains several items of
eppropriation of meoney; he max objeet t0 one or
mere Hems; while approving other portions of the
bil: Tr sueh ease he shall append to the bil ot the
t—mwe#sm*g;%—a%n%emeﬁ{e{them!emeh

prw&eé—!—f%hel—;egw%&%mbemm&e
Governor shall transmit to the House i whieh the
bil} eriginated a eopr of such stetement; and the
itents so objeeted to shall be separatel: reconsidered
in the came manner a8 bils which huve been dis-

proved bx the Geverner:

Twenty-second, That Section 17 of Article IV
is repealed.

Spe: 1—7- the Assembly sb&l} have the sele
pewer of ; and all impeachments shall
betﬂedby(heSena&e;W&ens&hucie»tha%p&*—
pose; the Senators shall be upen oath or efirmation;
and no person shall be eonvieted without the eon-
eurrenee of tweo-thirds of the members dected:

Twenty-third, That Section 18 of Article TV is
repealed.

8pe: 18: The GG’F&FBO?— L*ea{enm Gmﬂm
Seevetary of State; Controller; Treasurer; AHeHaev
General; Chief Justice and Assoeinte Justices of
the Sufweme Court; judges of the distriet court of
appeak; and jndges of the superior eourts: shall be
Hable to impenehment for any misdemeaner ih of-
fiee+ but judgment in steh eases shall extend enke
te removal from offiee; and disqualifieation to held
any offiee of honor; thust; or profit under the States
but the party eonvieted or aequitted shall neverthe-
less be Hable to indietiment; trinl: and punishment
aceording to law: Al other eivil officers shall be
tried for misdenmeaner in offiee in such manner &8
the hegistature max provide:

Tweunty-fourth, That Section 19 of Article IV
is repealed.

Sre: 19: No Senator or member of Amsembly
shell: daring the term &r*h&ehhesh&%lhﬂ*ebeeﬁ
eketed—heldweeeep&meﬁﬁee—wus@wemfﬂm—
went under this States provided; that this previsien
shall not apply to anx office filled by election by the

Twenty-fifth, That Section 20 of Article IV is
repealed.

Sne: 20: No percon holding anx lnerative office
wnder the United States; or any other power; shall
be eligible to anx eivil office of profit under this
States previded; that lecal efficers or postmesters
whose ecompensation does net exceed five hundred
dellars (4500} per annuin: o efficers in the militia
or members of any reserve eompeonent of the armed
forees of the Lnited States except where on aetive
federal duty for wmove than 30 davs in en¥ year:
shall not be deemed to hold luerative officess pro-
wided further; that the holding of any eivil office
of profit under this State shall not be affeeted or
suspended by sueh military service as whove de-
sertbed:

Twenty-sixth, That Sectien 21 of Article IV is
repealed.

Sre: 21 Ne P 2 eonvicted of the embess)
ment op de-fa}eahon of the publie funds ¢f “the
Enited States; or of any State; or of any connty or

Mm—shﬁlewbeehmbkte%-\—
eﬁieeef:hener-t-mst—erpreﬁ{m&ﬁbm&-md
the Legislature shall previde; by law; fer ihe
punishment of embesslement or defuleation as a
felom=

Twenty-seventh, That Section 22 of Article IV
is amended and renumbered to be Section 21 of
Article XIII, to read:

Sgpe: 22. Sec. 21, - No money shall be drawn
from the Treasury but in econsequence of ap-
propriation made by law, and upon warrants duly
drawn thereon by the Controller.+ and ne No
money shall ever be appropriated or drawn from
the State Treasury for the purpose or benefit of
any corporation, association, asylum, hospital, or
any other institution not under the exclusive man-
agement and control of the State as a state in-
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‘stitution, nor shall any grant or donation of prop- jjeounty, city, or town shall be entitled to receive
erty ever be made thereto by the State, except {ithe same pro rata appropriations as may be

that notwithstanding anything contained in this
or any other section of the Constitution:

(1) Whenever federal funds are made available
for the construction of hospital facilities by public
agencies and nonprofit corporations organized to
construct and maintain such facilities, nothing in
this Constitution shall prevent the Legislature
from making state money available for that pur-
pose, or from authorizing the use of such money
for the construction of hospital facilities by non-
profit corporations organized to construct and
maintain such facilities.

(2) The Legislature shall have the power to
grant aid to the institutions conducted for the
.support and maintenance of minor orphans, or
.half-orphans, or abandoneéd children, or children

. of a father who is incapacitated for gainful work
by permanent physical disability or in is suffering
from tuberculosis in such a stage that he cannot

ursue a gainful occupation, or aged persons in
indigent ecircumstances—such aid to-be granted
by a uniform rule, and proportioned to the num-
ber of inmates of such respective institutions.

€3) The Legislature shall have the power to
grant aid to needy blind persons not inmates of
any institution supported in whole or in part by
the State or by any of its political subdivisions,
and no person concerned with the administration
of aid to needy blind persons shall dictate how
any applicant or recipient shall expend such aid
granted him, and all money paid to a recipient of
such aid shall be intended to help him meet his
individual needs and is not for the benefit of any

other person, and such aid when granted shall|

not be construed as income to any person other
than the blind recipient of such aid, and the State
Department of Social Welfare shall take all neces-
sary action to enforce the provisions relating to
8id to needy blind persons as heretofore stated.

(4) The Legislature shall have power to grant
aid to needy physically handicapped persons not
inmates of any institution under the supervision
of the Department of Mental Hygiene and sup-
ported in whole or in part by the State or by any
institution supported in whole or part by any
political subdivision of the State,

(5) The State shall have at any time the right
to inquire into the management of such institu-
tions.

(6) Whenever any county, or city and county,
or city, or town, shall provide for the support of
minor orphans, or hali-orphans, or abandoned
children,. or ehildren of a father who is incapac-
jtated for gainful work by permanent physical
‘disability or is suffering from tuberculosis in such
a stage that he cannot pursue a gainful occupa-
tion, or aged persons in indigent circumstances, or
needy blind persons not inwmates of any institu-
tion supported in whole or in part by the State

* or by any of its political subdivisions, or needy
physically” handicapped persons not inmates of
any institution under the supervision of the De-
partment of Mental Hygiene and supporfed in
whole or in part by the State or by any institution
sapported in whole or part by any political sub-
division of the State; such county, city and

~

granted to such institutions under church, or othex
zontroel, )

. An accurate statement of the receipts and ex.

penditures of public moneys shall be attached to -
and published with the laws at every regular ses-

sion of the Legislature,

Twenty-eighth, That Scetion 22a of Article IV
is repealed. ’ .

Seer 22 The Degislature shall have power fo
provide for the pavment of retivement selaries to
emplorees of the State whe shall gualify therefor
lawe: Bhe Lesidninre shall have power to fix and
from thue to Hime change the regquirements and
eonditions for retivement whieh shall inelude &
minimwn peried of serviee; a minimwm attained
age and mintmam eontribution of funds b¥ sueh
emplovees and suel other eonditions as Hhe Fegive
Iature wuy presecibe; suhjeet to the power of the
Legighntare to preserthe lesser reqiirements for ree
Heement beopnse of disabilite

Phe rates of econtribution and the periods and
eondittons of service and wmmount of retirenent
be ehanged exeept bx the vote of two-thirds of the
members elected to eaeh of the tweo Houses of the
Legislature:

Twenty-ninth, That Section 23 of Article IV is
repealed. - .
reeeive mileage to be fixed by Jaw and paid ont e
the State Lreasurs: sueh mileage not {0 exceed &
eents ($0-05) per mile:

Thivtieth, That Section 23a of Article IV ig

repealed. .
Seer 238 The Legislature shall provide for the
seleetion of all offiecrs; emplorees and attaches of

Phirtieth and one-half, That Section 23b of
Article IV is repealed.

Seer 23b: Members of the Tesislature shall pe
eeive no eompensation for their serviees other than
shall be alowed and rehnbursed expenses Beeege
speeial and extraordinary sessions of the hegise
ewrred by the respeetive members; while atiending
apy sach pessions; shall be determined end pay-
enees Bow euthorized for other elected State
offeers:

Thirty-first, That Section 24 of Article IV is
repealed. )
which shall neot be expressed in its title; such Aet
sha&beaxeiéealyas#esemehtmiqsshpume
be expresued in g title: No low shall be revised op

eted and published at length as revised
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and all offieial wrltines; and the exeentive; legin-
Mwmmmgs%ﬂbeémﬁl—
preserved; and onblished in ne other then the

ok languege . . .
Thlrh xecond, That Section 25 of Article IV is
repealed
. S 25: The Legislature shall net pass leeal ox
specint laws i anv of the following emuvmerated
eases: that i te sav+
F—w#—-&egeﬂm«mg Frridietion and énﬂeq of
Jmheeqe&&hel—e&ee-?eheehdgeq—nndof@ﬁn—

MMWimm&mmﬂm
Aemeanors:
Mh‘lﬁ*lﬂg the practice of Courts eof

M*”*—*—Pe*—fd—ﬂ*g for echanging the venwe in
emlwe«vmnal.uew

Fleventh—Providing for eonducting elections:
or desigunting the places of xeting: except on the
arganisrton of new eennties:

Freetfth—NAfeeting estates of deecased persens;
Hrhers: o ather persens nnder legal disabilities:

Forteenih—Giving effeet to rvalid deeds; wills;
oF other Hstramnents:

Fitteenth—Refunding monex paid inte the State
dreastr

Mwermm‘g—mm
or in park the indebtedness; Hability or ebligation
oﬁmem%wwpm%e%%er%
mmmm Pewaheﬁ :

laring any P of age; or
autherising anx miner to seth lease: er enewmber
h-ﬂerhefpreﬁﬁ—t-\h

Eighteenth—Tegalising; except 68 against the
State; the unauthevized or invalid vet of anx: efficer:

A—m#eeﬂ#—&mﬁ@mg&emmﬁemﬂeﬂ-me-
M%WMWW%WH%
privilege: or hnbriaibe

wppointed
% | the members fivat
=1 One members Januaey 35: 1943+ ane member; Jan-

Tweniy-ninth—AZceting the fees or salary of
Me&k—Gh&ngingthe}&wofdeseeﬂ-&ww
%Mw#—ﬁaﬁhmmg%he&deme&‘kg%
matien of ehildeens
TFhirig-second—Eor Limitation of etvi or eximi-

nat actions:
law ean be made

Thirty-third, That Seenon 25a of Article IV is
repealed.

Sre; e The Legisloture may provide for the

Thirty-fourth, That Section 25} ot Article 1\’ ix
lepealed

See; 23140 The Legi may provide for the
division of the State o fish and game distriets

l.‘

- | and may enaet sheh taws for the proteetion of fish
< [ aned game in sneh distriety or parts thereof ag it

may deem apprepriater
MMMRMMWG@&)&W@#
%eﬁ%mﬁimbﬁthe%&*&%ame{eﬁee

< | of six years and antil thelr respeetive sneeessers e

and qualified: exeept that the termy of
she owee s fallewes

member; January 15; 1046+ and one member: Jan-
wary 13- M Baeh subsequent appeintiment shadl
be for six years; or; in ease of a vaeaney; then fon
tha unexpired portion of sueh term: The Legisia-
tire mav delegate to the eemmission sueh pewers
relating to the protection: propagation and presex-
vation of fish and game as the Legislature seey fit:
ARy member of the commission wax be remeved
by conerrent resolution of the Leqqlatm»e passed
by the vete of & majority of the memb»*s eleeted
to ench of the two houses thereof:

Thirty-fifth, That Seection 25% of Article 1V is
amended and renumbered to be Section 22 of
Article XIII, to read:

Bre: 2534 - 8ec. 22, All monev collected un-
der the provision of any law of this State relating
to the protection, conservation, propagation, or
preservation of fish, game, mollusks, or erusta-
eeans and all fines and forfeitures imposed by any
court for the violation of any snch law shall be
used and expended exelusively for the proteetion,

- | conservation, propagation, and preservation: of

fish, game, mollusks, or.crustaceans and for the
administration and enforcement of laws relating
thereto. The Legislature may provide for the divi-
sion of money derived from such fines and for-
feitures.

Thirty-sixth, That Section 25.7 of Article IV is
repealed.

Seer 257 The Legislature may amend; vevise;

or supplement anv part of thet certain initintive
aet approved by the eleetors November 47 1924
w-)nehasse%-fert-hmthe%k&&a&eﬂaﬁ%pfe%g
page 1

The DLegislat shalk: hewever: have ne power
to prohibit wrestling and 12-round boxing eontests
in the State of California:

Thirty-seventh, That Section 26 of Article 1V is
repealed.

——



‘Sre: 96. The Legislature shall have no pewer
to antherize let»%eneq er oift enterprises for any
Wseandshaupassla«-stepmh&b&@hesale
in this State of lottery or gift enterprise tickets op
tickets in anv seheme in the nature of & lottery:
Fhe Legislature shall pass laws to prohibit the fieti-
tions buxing end selline of the shares ef the
enpital stoek of eorporations in any stoelk beoard;
tock exehnnge or stoek market under the eontrel
of an¥ eerpew&ex or asseciation: All eontraetsy for
Gwpmkaseweakoﬁshﬂeeof&eeap&alsteek
of anx eorporation er 8Sseeintion without sn¥ im-
tention on the part of ene pasty to deliver and of
the other partv to reeeive the shares; and eontem
phating merels the parment of differences betwveen
the eontraet and market prieey on divers davs; shall
be void; and neither party to an¥ suech eonirnet
hirtl be entitled to recover any damages for failure
hp«&m&esmw&mmmp&a&&&e&-
in any eourt of this Sinte:

Thirty-eighth, That Section 28 of Article IV is
repealed.

B 28: In all eleetions by the Legislature the
members%hepeeﬁs}muketem-&wee-&adt-hevetee
shall be enteved on the Journak

Thirty-ninth, That Section 29 of Article IV is
amended and renumbered to be Section 23 of
Article X111, to read:

Sue: 20; Sec. 23, The Legislature may pro-
vide that any money belonging to the State in the
control of any State agency or department or
eollected under the authority of this State from
any source whatever other than money in the con-
trol of or collected by Fhe the Regents of the The
University of California shall be held in trust by
the State Treasurer prior to its deposit in the
State treavurs Treasury by the State ageney or
department as may be required by law. Any
money held in trust may be disbursed by the State
Treasurer upon the order of the State agency or
department in the manner permitted by law and
money held in trust may be depc)sited in banks to
the same extent that money in the State treasurs
Treasury may be deposited in banks.

Fortieth, That Section 30 of Article IV is
amcnded and renumbered to be Section 24 of
Article XIIT, to read:

Sge: 30: Sec. 24, Neither the Legislature, nor
any county, city and county, tewnship, school dis-
trict, or other ‘municipal corporation, shall ever
make an appropriation, or pay from any public
fund whatever, or grant anything to or in a:d of
any religious sect, church, ereed, or sectarian pur-
pose, or help ta support or sustain any school,
college, university, hospital, or other institution
controlled by any religious creed church, or see-
tarian denomination whatever; nor shall any
grant or donation of personal property or real
estate ever be made by the State state, or any
city, city and county, town, or other munie-
ipal corporation fer any religious creed, church,
or scctarian purpose whatever; provided, that
nothing in this seetion shall prevent the Legisla-
ture granting aid pursuant to Section 22 21 of
this artxele.

Forty-first, That Section 31 of Article IV is
amended and renumbered to be Section 25 of
Article XI.II to read:

856 31: Sec, 25, The Legldlature shall have
1o power to give or to lend, or to authorize the
giving or lending, of the credit of the State, or o.
any county, ¢ity and county, city, township or
other political eorporatxon or subdivision of the
State now enstmg, or that may be hereafter
established, in aid of or to any person, association,
or corporahon, whether mummpal or otherwise, -
or to pledge the credit thereof, in any manner
whatever, for the payment of the liabilities cf any
individual, association, mumelpal or other corpo
ration whatever nor shall it have power to make
any gift or authorize the making of any gift, of
any public money or thing of value to any indi.
vidual, municipal or other corporation whatever;
provided, that nothing in this section shall prevent
the Legislature granting aid pursuant to Section
22 21 of this article; and it shall not have power
to authorize the State, or any political subdivi.
sion thereof, to subscribe for stoclk, or to become
a stockholder in any corporation whatever; pro-
vided, further, that irrigation districts for the pur-
pose of acquiring the control of any entire inter-
national water system necessary for its use and
purposes, a part of which is situated in the United
States, and a part thereof in a foreign country,
may in the manuer authorized by law, acquire the
stock of any foreign corporation which is the
owner of, or which holds the title to the part of
such sy stem sitnated in a foreign country; pro-
vided, further, that irrigation dlstrlets for the
purpose of acquiring water and water rights and
other property necessary for their uses and pur-
poses, may acquire and hold the stock of corpr
rations, domestic or foreign, owning waters, wat
rights, canals, waterworks, franchises or coneces-
sions subject to the same obligations and liabilities
as are imposed by law upon all other stockholders
in such corporation; and

Provided, further, that nothing contained in this
Constitution shall prohibit the use of State money
or credit, in aiding veterans who served in the
military or naval service of the United States
during the time of war, in the acquisition of, or
payments for, (1) farms or homes, or in projects
of land settlement or in the development of such
farms or homes or land settlement projects for
the benefit of such veterans, or (2) any business,
land or any interest therein, buildings, supplies,
equipment, machinery, or tools, to be used by the
veteran in pursuing a gainful occupation.

And provided, still further, that notwithstanding
the restrictions contained in this Constitution, the
treasurer of any city, county, or city and eounty
shall have power and it shall be his duty to make
such temporary transfers from the fuids in his
custody as may be necessary to provide funds
for meeting the obligations incurred for mainte
nance purposes by any city, county, city and
county, district, or other political subdivision
whose funds are in his custody and are paid out
solely through his office. Such temporary transfer
of funds fo any political subdivision shall be made
only upon resolution adopted by the governing
body of the city, county, or city and county di-
recting the treasurer of “such city, county, or ¢i’
and county to make such temporary transi
Such temporary transfer of funds to any politicas
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subdivision shall not exceed eights-five pereent 85
» ent of the taxes aceruing to such political
vision, shall not be made prior to the first
Qay of the 'fiseal year nor after the last Monday
in April of the current fiscal year, and shall be re-
placed from the taxes accruing to such political
subdivision before any other obligation of such
political subdivision is met from such taxes.

Forty-second, That Section 8la of Article IV
js amended and renumbered to be Section 26 of
Article XIII, to read:

S%0: 81a- Sec, 26, No provision of this Con-
stitutior. shall be .construed as a limitation upon
the power of the Legislature to provide by gen-
eral law, from public moneys or funds, for “the
indemnification of the owners of live stock taken,
slaughtered or otherwise disposed of pursuant to
Iaw to prevent the spread of a contagious or in-
fectious disease; promdcd, the amount paid in
any case for sueh animal or animals shall not ex-.
ceed the value of such animal or animals.

Forty-third, That Section 31b of Article 1V is
amended and renumbered to be Section 27 of
Article XIII, to read:

Sse- 31b- Sec, 27. No provision of this Con-
stitution shall be construed as a limitation upon
the power of the Legislature to provide that the
lien of every tax, whether heretofore or hereaf-
ter attae]nng, shall cease to exist for all purposes
after thirty 30 years from the time such tax be-
came a lien, or to provide that every tax whether
heretofore or hereafter levied shall be conclu-
sively presumed to have been paid after thirty

* from the time the same became a lien unless

_roperty subject thereto has been sold in the

manner provided by law for the payment of said
tax.

Forty-fourth, That Section 81e of Article IV is
amended and renumbered to be Section 28 of
Article X1II, to read:

Sre: 3%e- Sec. 28. No provision of this Con-
stitution shall be construed as a limitation upon
the power of the Legislature to provide by gen-
eral law for the refunding, repayment or adjust-
ment, from publie funds raised or appropriated by
the United States, the State or any city, city and
county, or county for street and highway improve-
ment purposes, of assessments or bonds, or any
portion thereof, which have become & lien upon
real property, and which were levied or issued
£o pay the cost of street or highway improvements
or of opening and widening proceedings which
may be or' may have become of more than local
benefit. Any such acts of the Legislature hereto-
fore adopted are hereby confirmed and deelared
valid and shall have the same force and effect as
if adopted after the effective date of this amend-
ment.

Forty-ﬁfth, That Section 32 of Article IV is
,repealed.

See: 32: The Legislature shall have no power
to arant; er authorize any eouniy or munieipal an-
therity to grant; any exird eompensation or allow-
enee to any publie officer; agent; servant; ep een-
t-reetef- after gerviee has beeﬁ rendered; or & een-

or any eouniy or munieipality of the State; undes
any agreement or eonteact made without express
anthority of Jows and all sueh unauthorized agreoe
ments or eontracts shall be null and void: i
Forty-sixth, That Section 33 of Article IV is
repealed, .
Sge: 33:  The Legislature shall pass laws for the
regulation and limitation of the eharges for services
performed and eommodities farnished by telegraph
and gas eorporations; and theelm-ﬂesbf
tions er individusls for storage and wha#age—m
whieh there is & publie use; and where laws shalk
provide fop the selection of any person or offices
temgﬂ&em&hm@mhmmsuebpemor
officer shall beseleeteé bx
dividual i

and no persen shall be selected who is an officer op
stockholder in any sueh eorporation:

Forty-seventh, That Section 34 of Article IV is
repealed,

Sue: 84: The Covernos ehall: ab each regulep
gesnion of the Legislature; submit to the Legislae
iﬁfe-*t@h&&e\frlaﬂa%erymemge-&budgeteen-
taining & eomplete plan and itemized statement of
all proposed expenditures of the State provided by
existing law 6r recomnmended by him; and of all e
institutions; departments; boards; buredus; commise
saemeﬁﬁeefs;empleﬂesaaéetherageneles;md
of ol estimated zevenues; for the enguing fiseal
*ewtegeﬂmrm%h&emp&mea-astoeaekﬁem
eﬁrevenaeseﬂde%pméﬁura,m&htheuehal
revenues and expenditures for the last eompleted
fineal vear and the eetual and estimated expendi- -
tures for the existing fiseal xear: J£ the proposed
expenditures for the ensuing fseal year shall exeeed
theemmdmenaes&efe&f-the(}emm

Pro
%Gmmshaﬁsubmr@&eb&dge&wﬁhm&o
first 30 daxs of each general gession; and prier to
itqms&md%iﬁ&heﬁfﬁthmdﬁseieeeh
memwmme&eeemeeem
m%wwwemmm
ment; board; burean; eommission; officer; employee
ese%hevm#toé&rmskhmm{kmmﬁerma«
t;eawhtehhemée@maeeessmmee&neeﬁe&
w:%h%hebﬁége%estemﬁhmmﬁspmpmmf
%ebuégeéeh&l}beaeeempameélbyaaapm-

priation bill eover
tebehemasthe%get%%%geﬁ&&
shall be introduced immediately into each house of
&ehgﬂmw&ememm&&e
eommittees having te do wﬂkappreprm&ens—an&
shell be subjeet to all the provisions of Seetion 15
of thig erticle: The Governor may ab any time
amend or the budset and propese
to the Budget Bill before or after i
emhm%w&e&ehwehmenémentshaﬂbemo
&m&meaehhemtetheeemm&&eetewhwheho
se%eﬂed-.Unh}%he

Mb&lmalangeneppmpme&
wmwwmmmm



§tenr of appreprintion: and that for ene single and
eertain purpese te be therein expressed:

I #nx apprepriation bl passed by the begisla-
ntes the Groverner may reduee or ehminate any ohe
wm&wmwgo&w&we&m%aﬁ-
proxing ether portions of the bitl wherenpon the
effeet of steh action and the farther preeedure
shall he as provided in Seetion 16 of this artiele:
mw*meﬁmmmmwmeﬁ
(e seetion shall govern: exeept thet axwv Hemr of
approprintion in the Budget syeh ether thun fer
the wsuil enrrent expenses of the State: shall be
“tbent t6 the referenduny B

Fhe Legislature shall enaet all laws neeessarr ox
desirnble to earry ent the prrpeses of this seetion:
memmmﬁﬁmmmmsw-
ent herewithe

* Forty-eighth, That Section 34a of ‘Article TV is
rope«\lrd

‘Bre Ha:  Appreprietiens frem the Genersd
Fn»d%wem&rmm»mmeﬁ
pproprietions for the support of the t sel
‘M%WM%MWMWMQE&H%
w%thoe«etheef%heMe
Tadie in faver thereofs

Mm«e%bwéap&eaﬂﬂmefﬂwte%ﬂlm
Printions fromt all funds of the State shall be raised
by wmeany of taxes on real and persennl property
ucevrding to the valae thereof:

Ferty-ninth, That Section 33 of Article 1V is
repealed,

BEe Jo  knx persen whe secks to tnfluence the
aote of a Momber of the begislature by bribers
Ppromise of reward: inthnidation: op any ether dis-
honest means; shalt be sottyr of o felonys and i
shull be the duty of the hegislature to provide: by
of the Legislatare: whe shalt be influenced in his
Xote o detion dpon ARy mutter pending before the

- Begislature by any vewerds or promise of fature

yewnrd: shih be deemed gaity of a felonv and
aper conviction thereok: in addition to sueh prnish-
ment as max be provided by laws shall be dis-
franchised and forever disqualified frem holding
peHed to testify in anv lawful investigation e
Judieinl procecding against any person whe muny
beehaw«dw&hhﬁm-emm&ed&heeﬂlemeeﬁ
kaw“mmp&whﬂ&%mww&kmngm
anflueneed in his Yote or aetion; a8 & Member of the
“Legistuture; by reward: or promise of future re-
wards end chall not be permitted to withheld his
festimony upen the sround thut it mayx eriminute
himeelf or subjeet him to publie mfamy; but sueh
destimony shall not afterwards be used agoinst him
i anr judicial proceeding: exeept for perjury in
@ivitg sueh testimenys

Fiftieth, That Section 36 of Article IV is re-
Pealed,

She: 36: The Legishature shell have power o
establivh & system of State highweys er to deelare
eny rond .8 State highway; end te pass wll laws
Heeossary 6r proper to construet and maintain the
eame; und to extend aid for the eonstruction und
maintenance in whele or in part of any eountx
highwoy:

Fifty-first, That Section 37 of Article IV is re.
pealed.

SEe: 3% In erder 10 expedite the werk @
Legistuture; eithes heﬁ%eﬁ&h@kg*&a&memybﬂ
reselation p«reﬂde for the appemtment of eonnmit~
tees to aseertnin faels and {0 make recormmenda-
Hons a8 to whx subject within the scope of legis-
letive regulntion or controk and jeint eonnmittees
far suech Purposes: consisting of members of both
henses: shax be erented by eonecnrrent reselutions:

Fhe resolation ereating anx such committee may
aﬂ&m&%a«%eﬁh&o%wm&iﬂ}e
Legisteture o after Sral addorenment: Ay sweh
eomrittee shal have sueh powers and ﬁef-ferm suel
itties an e be provided by the resohation ereat-
g i and i addition shall have sueh powers end
preform sieh duties ns iy be provided by law on
by the riles of the hegislvtire o eithes house
thereafs

Membery of sueh eommiticen shall net reeeive
iy additona) compensation for their serviees othep
than thetr sulnvies ns members of the hegislature;
bt cach honse of the begislatire max previde for
the paviient of the expenses necessarily inewred by
#hy sueh commitice or the members thereof either
from H8 eontingent fund oF from oy MmeHex pro-
vided by baw for that prepose:

Fifty-sccond, That Section 38 of Article IV is
repealed.

SEe: 58 Nething b this Censtitaition shall limit
the power of the Begislatiure to provide by law at
#Hx e fore -

£+ The fHing of the offices of menmbers of eithen
honse of the hegislnture and Governor shor [3
inenttbent Governor or at least ene-hfth of 1 A=
ewnbent wenthers of aither house of the Legislature
@S # resubt of @ WhE or eHemrd- ansed disaster ees
enpring H the State of Califorma be either killed:
HHSHHHE o8 56 Serioushy injured v to be unable to
perform their duties wntd snid mannbent or in-
ctmbents wre able to perform their dutles er vkl
Aneeessors are chosens
eral or extraordinary session during or after a wap
or chemy-eantsed disaster eeenrring i His State;
and to spretfy subjeets that max be eonnidered and
seted uponr at any sieh extreordinary sessior: ot
wHy gueh geneenl session the Legislature may eon-
sider and act upen any subjeet within the seope of
legislative regulation und contrel: Nething in this
Constithtion Hmidng t»he length of Reneral op
budget sesstons; or requiring a reecsy thereof; or ree
strieting the introduetion of bills shall wpply to
seneratl SeSSIONRS convened Pursvant to this seetion:

{e3 The ealling and helding of elections to #i1
offices that are eleetive under this Censtitntion end
whieh: a5 a result of & war oF enenn-eduied disaster
oeenrring i this Stute; are cither vacant oF are
being fitled by persons not elected theretor

443 Fhe selection and changing from thre to
thae of # temporary seat of govermment of this
State; and of temporary veunty sents; to be usedy
i Hrade neeessary by eremy attacks

Fifty-third, That Section 1 is added to Article
1V, to read:

Sec. 1. The legislative power of this 8¢ ‘s
vested in the California Legislature which ¢ K3
of the Senate and Assembly, but the people re-
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serve to themselves the powers of initiative and
H ‘ndum. .

cy-fouxth, That Section 2 is added to Article
IV, to read: e

Sec. 2. (2) The Senate has a membérship of
40 Senators elected for 4-year terms, 20 to begin
every 2 years. The Assembly has a membership of
80 Assemblymen elected for 2-year terms,

(b) Election of Assemblymen shall be on the
first Tuesday after the first Monday in November
of even-numbered years unless otherwise pre-
scribed by the Legislature. Senators shall be
elected at the same time and places as Assembly-
men,

(c) A person is ineligible to be a member of
the Legislature unless he is an elector and has
been a rasident of his district for one year, and a
citizen of the United States and a resident of Cali-
fornia for 3 years, immediately preceding his elec-
tion,

(d) When a vacancy oceurs in the Legislature
the Governor immediately shall call an election
to fill the vacancy,

Fifty-fifth, That Section 3 is added to Article
1V, to rcad:

Sec. 3. (a) The Legislature shall meet annu-
ally in regular session at noon on the Monday
after January 1. A measure introduced at any ses-
sion may not be deemed pending before the Legis-
lature at any other session., .

(b) On extraordinary occasions the Governor
by proclamation may convene the Legislature in
special session. When so convened it has power to
I “ite only on subjects specified in the procla-
i a but may provide for expenses and other
mavcers incidental to the session,

Fifty-sixtly, That Section 4 iz added to Axrticle
IV, to read:

Sec. 4. Compensation of members of the Legis-
lature, and reimbursement for travel and living
expenses in connection with their official duties,
shall be prescribed by statute passed by rolleall
vote entered in the journal, two thirds of the
membership of each house concurring. Commenc-
ing with 1967, in any statute enacted making an
adjustment of the annual compensation of a mem-
ber of the Legislature, the adjustment may not
exceed an amount equal to 5 percent for each
calendar year following the operative date of the
last adjustment, of the salary in effect when the
statute is enacted. Any adjustment in the compen.
sation may not apply until the commencement of
the regular session commencing after the next
general election following enactment of the
statute,

The Legislature may not provide retirement
benefits based on any portion of a monthly salary
in excess of 500 dollars paid to any member of
the Legislature unless the member receives the
greater amount while serving as a member in the
Legislature. The Legislature may, prior to their
retirement, limit the retirement benefits payable
to members of the Legislature who serve during
or after the term commencing in 1967.

‘When computing the retirement allowance of a
member who serves in the Legislature during the
t sommencing in 1967 or later, allowance may
b .de for increases in cost of living if so pro-
vided by statute, but only with respect-to in-

creages in the cost of living occurring after retire.
ment of the member, except that the Legislature
may provide that no member shall be deprived
of a cost of living adjustment based on a monthly
salary of 500 dollars which has accrued prior to
the commencement of the 1967 Regular Session
of the Legislature.

Fifty-seventh, That Section 5 is added to Axticle
1V, to readt: - ) :

Sec. 5. Each house shall judge the qualificz.
tions and elections of its members and, by rolicall
vote entered in the journal, two thirds of the
membership concurring, may expel a member.

The Legislature shall enact laws to prohibit
members of the Legislature from engaging in ace
tivities or having interests which conflict with the
proper discharge of their duties and responsibili.
ties; provided that the people reserve to theme
selves the power to implement this requirement
pursuant to Section 22 of this article,

Filty-eighth, That Section 7 is added to Article
IV, to read: .

Sec. 7. (a) Each house shall choose its officers
and adopt rules for its proceedings. A majority
of the membership constitutes a quorum, but a
smaller number may recess from day to day and
compel the attendance of absent members. .

(b) Each house shall keep and publish a journal
of its proceedings. The rollcall vote of the mem-
bers on a question shall be taken and entered in
the journal at the request of 3 members present,

(c) The proceedings of each house shall be pub.
lic except on occasions that in the opinion of the
house require secrecy.

(d) Neither house without the consent of the
other may recess for more than 3 days or to any
other place,
 Iifty-ninth, That Section 8 is added to Article
IV, to read:

Sec. 8, (a) At regular sessions no bill othep
than the budget bill may be heard or acted on
by committee or either house until the 31st day
after the bill is introduced unless the house dis.
penses with this requirement by rollcall vote en.
tered in the journal, three fourths of the membere
ship concurring.

(b) The Legislature may make no law except
by statute and may enact no statute except by
bill. No bill may be passed unless it is read by
title on 3 days in each house except that the house
may dispense with this requirement by rollcall
vote entered in the journal, two thirds of the
membership concurring. No bill may be passed
until the bill with amendments has been printed
and distributed to the members. No bill may be
passed unless, by rollcall vote entered in the jour
nal, a majority of the membership of each honse
concurs.

(c) No statute may go into effect until the 91st
day after adjournment of the session at which
the bill was passed, except statutes calling elec.
tions, statutes providing for tax levies or appro.
priations for the usual current expenses of the
State, and urgency statutes,

(d) Urgency statutes are those necessary for ime
mediate preservation of the public peace, health,
or safety, A statement of facts constituting the

necessity shall be set forth in one section of the
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bill. In each house the section and the bill shall be
yassed separately, each by rollecall vote entered in
the journal, two thirds of the membership concur-
ring. An urgency statute may not create or abolish
any office or change the salary, term, or duties of

. any office, or grant any franchise or special priv-

ilege, or create any vested right or interest.

Sixtieth, That Section 9 is added to Article 1V,
to read:

Sec. 9. A statute shall embrace but one sub-
ject, which shall be expressed in its title. If a
statute embraces a subject not expressed in its
title, only the part not expressed is void. A statute
may not.be amended by reference to its title. A
section of a statute may not be amended unless
the section is re-enacted as amended.

Sixty-first, That Section 10 is added to Article
1V, to read:

Sec. 10. (a) Each bill passed by the Legisla-
ture shall be presented to the Governor. It be-
comes a statute if he signs it. He may veto it by
returning it with his objections to the house of
origin, which shall enter the objections in the

_journal and proceed to reconsider it. If each house

then passes the bill by rollcall vote entered in the
journal, two thirds of the membership concurring,
it becomes a statute. A bill presented to the Gov-
ernor that is not returned within 12 days, becomes
a statute unless the Legislature by adjournment
of the session prevents the return. It does not then
become a statute unless the Governor signs the bill
and deposits it in the office of the Secretary of
State within 35 days after adjournment.

(b) The Governor may reduce or eliminate one
or more items of appropriation while approving
other portions of a bill. He shall append to the bill
a statement of the items reduced or eliminated
with the reasons for his action. If the Legislature
is in session, the Governor shall transmit to the
house originating the bill a copy of his statement
and reasons. Items reduced or eliminated shall be
separately reconsidered and may be passed over
the Governor’s veto in the same manner as bills.

:Sixty-second, That Section 11 is added to Article
IV, to read: } ,

Sec. 11. The Legislature or either house may
by resolution provide for the selection of commit.
tees necessary for the conduct of its business,
including committees to ascertain facts and make
recommendations to the Legislature on a subject
within the scope of legislative control. Committees
may be authorized to act during sessions or after
adjournment of a session,

Sixty-third, That Section 12 is added to Article
IV, to read: \

Sec. 12. (a) Within the first 30 days of each
regular session, the Governor shall submit to the
Legislature, with an explanatery message, a
budget for the ensuing fiscal year containing item-
jzed statements of recommended state expendi-
tures and estimated state revenues. If recom-
mended expenditures exceed estimated revenues,
he shall recommend the sources from which the
additional revenues should be provided.

(b) The Governor and the Governor-elect may
require a state agency, officer or employee to fur-
wnish him whatever information he deems neces-
sary to prepare the budget.

1

_{c) The budget shall be accompanied by a
budget bill itemizing recommended expendi’

The bill shall be introduced immediately in
house by the chairmen of the committees inai
consider appropriations. Until the budget bill has
been enacted, neither house may pass any other
appropriation bill, except emergency bills recom-
mended by the Governor or appropriations for
the salaries and expenses of the Legislature.

{d) No bill except the budget bill may contain
more than one item of appropriation, and that for
one certain, expressed purpose. Appropriations
from the general fund of the State, except appro-
priations for the public schools, are void unless
passed in each house by rollcall vote entered in
the journal, two thirds of the membership concur-
ring.

Sixty-fourth, That Section 13 is added to Arti-
¢le IV, to read:

Sec. 13. A member of the Legislature may not,
during the term for which he is elected, hold any
office or employment under the State other than
an elective office.

Sixty-fifth, That Section 14 is added to Artiele
1V, 10 read:

‘Sec. 14. A member of the Legislature is not
subject to civil process during a session oi the
Legislature or for 6 days before and after a
session.

Sixty-sixth, That Section 13 is added to Article
IV, to read:

Sec. 15. A person who seeks to influence the
vote or action of a member of the Legislature in
his legislative capacity by bribery, prom® €
reward, intimidation, or other dishonest mea 4
a member of the Legislature so influencea, is
guilty of a felony.

Sixty-seventh, That Section 16 is added to Arti-
cle 1V, to read:

Sec. 16. A local or special statute is invalid in
any case if a general statute can be made appli-
cable.

Sixty-eighth, That Section 17 is added to Arti-
cle IV, to read:

Sec. 17. The Legislature has no power to
grant, or to authorize a city, county, or other
public body to grant, extra compensation or extra
allowance to a public officer, public employee, or
contractor after service has been rendered or a
contract has been entered into and performed in
whole or in part, or to authorize the payment of
a claim against the State or a city, county, or
other public body under an agreement made with-
out authority of law.

Sixty-ninth, That Seetion 18 is added to Article
IV, to read:

Sec. 18. (a) The Assembly has the s~le power
of impeachment. Impeachments shall be tried by
the Senate. A person may not be convicted unless,
by rollcall vote entered in the journal, two thirds
of the membership of the Senate concurs.

(b) State officers elected on a statewide basis,
members of the State Board of Equalization, and
judges of state courts are subject to impeach-
ment for misconduct in office. Judgment may ex-
tend only to removal from office and disqualifra.
tion to hold any office under the State, br s
person convicted or acquitted remains subj .0
criminal punishment according to law,
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. "-venﬁe:,ith, That Section 19 is added to Article
4 read:

. .e 19, (a) The Legislature has no power to
suthorize lotteries and shall prohibit the sale of
Iottery tickets in the State.

(b) The Legislature may provide for the reg-
ulation of horse races and horse race meetings and
wagering on the results.

Seventy-first, That Scction 20 is added to Arti-
ele IV, to read:

Sec. 20. (a) The Legislature may provide for
division of the State into fish and game districts
and may protect fish and game in districts or
parts of districts.

(b) There is a Fish and Game Commission of 5
members appointed by the Governor and approved
by the Senate, a majority of the membership con-
curring, for 6-year terms and until their suc-
cessors are appointed and qualified. Appointment
to fill a vacancy is for the unexpired portion of
the term. The Legislature may delegate to the
commission such powers relating to the protec-
tion and propagation of fish and game as the Leg-
islature sees fit. A member of the commission may
be removed by concurrent resolution adopted by
each house, a majority of the membership con-
curring. X

Seventy-sccond, That Pection 21 is added to
Artiele IV, to read:

Sec. 21. To meet the needs resulting from war-
caused or enemy-caused disaster in California, the
Legislature may provide for:

(a) Filling the offices of members of the Legis-
Ir - should at least one fifth of the membership
[} aer house be killed, missing, or disabled,
un... they are able to perform their duties or suc-
cessors are elected.

(b) Filling the office of Governor should he be
killed, missing, or disabled, until he or his suc-
cessor designated in this Constitution is able to
perform his duties or a successor is elected.

{c) Convening the Legislatu-e,

(d) Holding elections to fill offices that are
elective under this Constitution and that are
either vacant or occupied by persons not elected
thereto.

(e) Belecting a temporary seat of state or
county government. .

Seventy-third, That Section 22 is added to Arti-
ele IV, to read:

INITIATIVE AND REFERENDUM

Sec. 22.. (a) The initiative is the power of the
electors to propose statutes and amendments to
the Constitution and to adopt or reject them.

{b) An initiative measure may be proposed by
presenting to the Secretary of State a petition
that sets forth the text of the proposed statute
or amendment to the Constitution and is certified
to have been signed by electors equal in number
to 5 percent in the case of a statute, and 8 percent
in the case of an amendment to the Constitution,
of the votes for all candidates for Governor at
the last gubernatorial election.

(c) The Secretary of State shall then submit
the measure at the next general election held at
le»-* 131 days after it qualifies or at any special
si ide election held prior to that general elec-
tiv_. (he Governor may call a special statewide
election for the measure,

(d) An initiative measure embracing more than
one subject may not be submitted to the electors
or have any effect.

Seventy-fourth, That Section 23 is added to Are
ticle IV, to read:

Sec. 23. (a) The referendum i¢ the power of
the electors to approve or reject statutes or parts
of statutes except urgency statutes, statutes calle
ing elections, and statutes providing for tax levies
or appropriations for usmal current expenses of
the State.

(b) Areferendum measure may be proposed by
presenting to the Secretary of State, within 90
days after adjournment of the session at which
the statute was passed, a petition certified to have
been signed by electors equal in number to 5 pers
cent of the votes for all candidates for Governor
at the last gubernatorial election, asking that the
statute or part of it be submitted to the electors,

(c) The Secretary of State shall then submit
the measure at the next general election held at
least 31 days after it qualifies or at a special state.
wide election held prior to that general election,
The Governor may call & special statewide elece
tion for the measure.

Secventy-fifth, That Section 24 is added to Artie
cle IV, to read:

Sec. 24. (a) An initiative or referendum meag.
ure approved by a majority of the votes thereon
takes effect 5 days after the date of the official
declaration of the vote by the Secretary of State
unless the measure provides otherwise, If a refer.
endum petition is filed against a part of a statute
the remainder of the statute shall not be delayed
from going into effect.

(b) If provisions of 2 or more measures ape
proved at the same election conflict, those of the
measure receiving the highest affirmative vote
shall prevail. ,

(c) The Legislature may amend or repeal refs
erendum statuies. It may amend or repeal an ini.
tiative statute by another statute that becomes ef-
fective only when approved by the electors unless
the initiative statute permits amendment or repeal
without their approval. .

(d) Prior to circulation of an initiative or refe
erendum petition for signatures, a copy shall be
submitted to the Attorney General whe shall pree
pare a title and summary of the measure as proe
vided by law.

(e) The Legislature shall provide the manner
in which petitions shall be circulated, presented,
and certified, and measures submitted to the elece
tors,

Secventy-sixth, That Section 25 is added to Artle
cle IV, to read:

Sec. 25. Initiative and referendum powers may
be exercised by the electors of each city or county
under procedures that the Legislature shall pros
vide. This section does not affect a city having &
charter,

Seventy-seventh, That Section 26 is added to Are
ticle IV, to read:

Sec. 26. No amendment fo the Constitution,
and no statute proposed to the electors by the
Legislature or by initiative, that names any indi.
vidual to hold any office, or names or identifies
any private corporation fo perform any function
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- Ghe hegislature; at every session; the

or to have any power or duty, may be submitted
%o the electors or have any effect.
Seventy-eighth, That Section 28 is added to Ar-

gicle IV, to read:

\ MISCELLANEOUS
Sec. 28. A person holding a lucrative office

~ {under the United States or other power may not

Bold a civil office of profit. A local officer or post-
master whose compensation does not exceed 500
dollars per year or an officer in the militia or a
member of a reserve component of the armed
forces of the United States except where on active
federal duty for more than 30 days in any year
js not a holder of a lucrative office, nor is his hold-
ing of a civil office of profit aff ected by this mili-

tary service.
Seventy-ninth, That Article V is repealed,

ARTICEE Y-
Srewon 3- The supreme exceutive powep of

. $his Stote sholl be vested in @ ehief magistucte; who

shell be styled the Gevernor of the State of Cahi-
forni ;

Sﬁe-a- The Governor shall be eleeted by the

e}eetefs&«téhetameaﬂéﬁ}aeesef-%ﬁe
for bers of the Ass and shalt hold his
mmmmmm&emm
after the fest doy of Januvary subsequent to his
eleetion; aad until his sueeessor is elected and gual-
ified:

Spe: 3: Ne person shall be eligible to the offiee
of Governor whe has not been a eitizen of the
Tnited States and & resident of this State five years
next preceding his eleetd and attained the age
ofhvenby—ﬁveyeafs&tt»he%ﬁneefsaekeleemn-
S86: 4 The Legisleture mey regulate by law| ¢
the manner of moking returns of eleetions for Gov-
ernor and Lieutenant Governer:

Sre: 6: The Governor shall be Commmanderin-
Meﬁ&em&emeﬁweﬁ&m

department;
mmwmm&mwm
880: % He shall see thet the lews are faithfully
exeonted: :

Swe: 8: When any office shall; from any eause;
beeome vacant; anéd ne mode i provided by the
Constitution and law for filling such veacaney; the
Governor sholl have power to £l sueh vaearey by

when so eenvened it shell have ne power to legis-
leteonmy&abaeetsetherm&esespeeéeém
the proclamation; bub may provide for the expenses

©f the session and other matiers ineidental thereto: | the

8ge: 10: - He shall communicate by message to

eondition of

mmmmmmuum
tiemt, & .

; decnn

SBG-G- He shall trenseet oll exeeutive business .

Spe: 11" In ease of a disagreement betweor the
m&mm{hmpeet%ethemeeﬁaé -

proper; provided; it be not beyond the time fixed
for the meeting of the next Legislature:

Sre: 32 No persen shally while helding eny
mmmw«&mﬁmm&»m
e}%{k&@#&e@ﬁ(—xe%%ﬁwﬁfﬂshﬁme&-
provsiy

Sre: 13- -’ilhefes}}a-ﬁbeasea}ei%his&a%e;
whieh shall be kept by the Governer; and used by
of the State of Culifermial

Se6: M AN erants and eemmiscions shall be
in the name and by the autherity of The Peeple
of the State of Culifornis; sealed with the sread
sea%e&%heS&%e—wdb&—t—hebe%m&d
eonntersigned b*thebecrema-ei&wte- .

Bre: 15: A Lieuntenant Governer shall be eleeted
at the same time and plaee and in the same mannes
as the Gevernor; and his term of effice and his qual-
Hieations shull be the same: He shall be president
of the Senate; but chall end¥ have & casting vete
therehn

SEe: 18:  Ia ease of vaeanex in the Office of Gov-
ernor te Licutenant Geverner shall beeome Gov-
exper and the last duly elected President pro Fem-
pere of the Serate shal become Irieutenand
Gemw%eathewdﬂee%thetwbﬂt—ém
be no sueh President pre Weﬁ&e&m
&elﬂs&d&ﬂyelee&ed&pea&epe&t—hef&ssembb—shaﬂ
beeomne Licntenant Governos for the residue e
ternt: In ease of vacaney in the Osfiee of Go ]
Mﬁm%#mmmm
dulr eleeted President pro Fempore of the Senate
Mmmmmmmm

’ Fieutenant

neﬂe-t-henthegea&elleper*f-aséhe!esukofa
War OF CROMY i s there be none; then
sueh person demgﬂa&dmwdedbthﬁﬁ
mmmmmeﬁaamm
eeenrred in the Office of Governor on in the Offices
of Governor and hicutcnant Governow; within the
te»mer%emsﬂwseef—t—hepms}emei%}usseem .
+ shell epply- In ease
eim—peaebmen—te%ﬂieGevemeve»eﬁeer&e%mg
as Governor; his absenee from the Stete; or his
ethertempefafydis&bﬂ&t—yted&sebm«ge{hepms
and duties of office; then the powers and duties of
the Offiee of Governor deveolve upon the same offi-

a8 am J.be p: |

. eeresiathee&seeﬁva&aneyia%heéﬁeee&%

I-neaseef%heéee&h—&mb&tyere&erim}au

ease of death; be Geverner for the full term =
the ease of disability er other fuilure to take offiee;



- aet as Governor wntil the disalilite of the
€ ror-eleet shalt ecase:

T an. chive of the denth: disabilitx or ather failure to
take office of hoth the Governerclect and the Lien-
tenrnt Governopeleet: the lust duls eleeted Presi-
dent pro Tempere of the Rennter o in ense of his
denth: disabiity or other fathire to take offiee: the
lust dude eleeted Spenker of the Assemble o in
ease of his denth; disabitity: or ather failnre 46 take
office: the Meeretary of State-eleet: or i ease of hiy
denth: disabilitys or other failure to tike office: the
Attornes Geneval-eleet; o in ease of his death: dis-
abilits; or other fuiltve to tnke sffiee; the Yrea-
surer-eleet: or in ease of his death: disabilibe on
other fatture to tuke office; the Controler-eleet shal
aet as Governor From the swme time and in the
Ratte manher a8 proxided for the Governewelect:
Sxeh person shalk in the ease of denth: be Goxer-
wor for the full terrr o i the ense of disabilitx o
other fadure to take office shall aet as Goxcrner
antil the disabitity of the Gaxernor-eleet shall conse:

In an¥ ease in whieh & vacanex shall oeenr in the
Bffiee of Governor; and provision is not made in or
W%MGW%W&MM“H&Q%M**
wner: the tepats Seervetary of State shal
e«m-eﬁe the laeaﬂhmwe b¥ pree}mmr&eﬂ to meet
w}nﬂefgk{-dqu&m"&eeeeﬂmﬂeeeﬁthew
eahex i joint esnvention of both heouses at an
emmd—nﬁ%mww#w%hempe%#@heesmg
@ person 6 aet as Governer wniil the office max be
filled at the next ge 1 eleetion appotnted for elee-
tion to the Office of Governor

T waeh 8 session the Legislature max prowvide
£ Beecssary expenses of the seseion and eother
e oors ineidental thereto:

See: 3: A Secretary: of State; @ Contreller:
Freannrer; and an xttorner General shal be elected
et the same time and places; and in the seme man-
nep as the Governor and hientenant Governow, and
their terms of office shall be the same as that of the
Governor:

Svo: 18: The Seerctare of State chall keep &

eorreet record of the official aets of the legislative |,

and exeeutive departments of the goverminent; and
relative thereto; before either Braneh of the Legis-
lature; and shell perform sueh other duties an may
be &« igned him by lawe

Sue- 36: Haited States Senators shall be eleeted
by the people of the State in the manner provided
by lawe

Sre: 21- Subjeet to the powers and duties of
the Governor vested in him by Article ¥ of the
Constitution: the Attornev Geneval shell be the
ehief law officer of the State and it shall be his duntx
1o see that the laws of the State of Californie ave
uniformbx and adequatel: enforeed in every eounty
of the State: He shull have direet supervision ever

anF eonnty: it shall be the duts of the Atiornep
General to proseettte any violations of law of whieh
the superior eonrt shall have jurisdietion; und im
steh eases he shall brve all the powers of & distriet
attornes: When required by the publie interest; o»
direeted b the Governor; he shall assist any dig-
wfetmmm+mt4wéme}m¥geo£hqéumh
addition to approprintiens made b¥ law for the
nee of the Atterney Genevak the Gevermr and
the Contreller mm—mwn&mgaa#hﬂmt»hew&ng
acide and the pavment in with Jaws
hmmwwmﬂm&%ﬂewiﬁoﬁkewm
appropriated: of sieh suimn Ay thex eonsider propen
for the neeessarx expenses of the Attornex Generas
in performing the duties hnpesed by this para-
eraph:

He shall olso have sueh powers and perform
‘Hehd%eammepm#bepresmbedh‘h—w
and which are neot i stent h
%e—\-t»temev%em%sh&ﬂmve#hesmesd—
2 as that row er heveafter preseribed by law fon
#h asseciate justice of the Supreme Court: and he
shul not engnge in the private practice of laws
HW@MMM&W&MM%M
“—ﬁhaﬁ\-aﬁmmmmmhm
dexvote hig entive thne to the service of the State:
AH previsions of this seetion shall be self-exes
enting: but legislation may be enaeted to faeilitate
their operation:

Spe: 22: !l‘-heeempem&henievthemeqeg
the G ; the Lientena nor; the State
Controlles; Seefet—awe@St»&k— Supermten&«%sﬁ.
I—&»hel-nq%meﬂeﬁwlbm{—e-kemevmbe
fAxed at anx time bx the Legiylat at an ¥
net less then ten theusand deHars {$10.000) pes
annum; for the Governor; and net less than ﬁve
themdde}l&vsw@-}mmmmmeheﬁ
the other state offieers named herein: The compen-
sation of no state officer named herein shall be in-
creased or diminished during his term of offices
Wheempmmshenbeminui&rﬂ}semee&

*h&t-soemdwmgt—kmfespee—
H«—e%ermsefeﬂiee—andneﬂee#&eeﬁemmmed
in this seett or the At ¥ General; shall re-
eem%ﬂhﬂsmmmfﬁmwwf(ﬁ
the performanee of any offieial duty:

Eightieth, That Article V is added, to read:
ARTICLE V
Executive

Sec. 1. The supreme executive power of this
State is vested in the Governor. He shall see that
the law is faithfully execnted.

Sec. 2. The Governor shall be elected every
fourth year at the same time and places as Assem-
blymen and hold office from the Monday after
January 1 following his election until his suc-
cessor qualifies. He shall be an elector who has

of | been a citizen of the United States and a resldenc

of this State for 5 years immediately p

his election. H: may not hold other public office.
Sec. 3. The Governor shall report to the Legis-

lature at each iession on the condition of the State

and may make recommendations. He may adjourn

the Legislature if the Senate and Assembly dis-

agree as to adjournment.
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$ec. 4. The Governor may require execulive
officers and agencies and their employees to fur.
pish information ‘relating to their duties.

Sec. 5. Unless the law otherwise provides, the
Governor may fill a vacancy in office by appoint-
ment until a successor gualifies.

8ec. 6, Authority may be provided by statute
for the Governor to assign and reorganize func-
gions among executive officers and agencies and
their employees, other than elective officers and
sgencies administered by elective officers,

8ec. 7. The Governor is commander in chief
of a militia tha$ shall be provided by statute. He
may call it forth to execute the law,

Sec. 8. Subject to application procedures pro-
vided by statute, the Governor, on conditions he
deems proper, may grant a reprieve, pardon, and
commutation, after sentence; except in case of
impeachment, At each session he shall report to
the Legislature each reprieve, pardon, and com-
mutation granted, stating the pertinent facts and
his reasons for granting .it. He may not grant a
pardon or commutation to a person twice con-
victed of a felony except on recommendation of
the Supreme Court, 4 judges concurring.

Sec. 9. The Lieutenant Governor shall have
the game qualifications as the Governor. He is
Pr:sident of the Senate but has only a casting
vote.

8ec. 10, The Lieutenant Governor shall be-
come Governor when a vacancy occurs in the office
of Governor, :

He shall act as Governor during the impeach-
ment, absence from the State, or other temporary
disability of the Governor or of a Governor-elect
who fails to take office,

The Legislature shall provide an order of prec-
edence after tho Licutenant Governor for succes-
sion to the offics of Cfovernor and for the tempo-

‘rary exercise of his functions,

The Supreme Court bas exclusive jurisdiction
:? determine all questions arising under this sec-

on. S

Standing to raise questions of vacancy or tem.
porary disability is vested exclusively in a body
provided by statute,

- Sec, 11, The Lieutenant Governor, Attorney
QGeneral, Controller, Secretary of S8tate, and
Freasurer ghall be elected at the same time and
Places and for the. same term as the Governor,

Sec. 12, Compensation of the Governor, Lieu-
fenant Governor, Attorney General, Conmtroller,

‘Becretary of 8tate, Superintendent of Public In.

struction, and Treasurer shall be prescribed by
.;t:tpto but may not be increased or decreased
ring & . .
- Beo. 18, - Bubjecs to the powers and duties of
the Governor, the Attorney General shall be the
chief law officer of the Stdte, It shall be his duty
to see that the laws of -the State are uniformly
end adequately enforced. He shall have -direct
gupervision over every district attorney and
gheriff and over sach other law enforcement offi
cers as may be designated by law, in all matters
pertaining to the duties of their respective offices,
and msy require any of said officers to make to
him such reports concerning the investigation,
detection, prosecution, and punishment of crime
in their respective jurisdictions as to bim may

seem advisable. Whenever in the opinion ¢* ™o

Attorney General any law of the State : H

being adequately enforced in any county, it suall

be the duty of the Attorney General to prosecute

any violations of law of which the superior conrt

shall have jurisdiction, and in such cases he shall

have all the powers of a district attorney. When

required by the public interest or directed by the

Governor, he shall assist any district attorney
in the discharge of hig duties,

Eighty-first, That Article VI is repealed.
) ARTICEE VT

Srertox = Bhe judicinl power of the Siate shall
he xested in the Senate; sitting 89 & eonrt of ime
peaehmient; in & Supreme Conrtr dishiet conis of
#ppenl: superion courts: municipal eonris: and juge
Hee eottrtsy

Sze: 1a- Theve shall be & Judicial Conneil: T4
shall eonsist of: (i) the Chief Justice or Aeting
Chief Juctiees £ii) one associnte justice of the Sue
preme Conr; three justiees of distriets eouvts of
eppeal: four judges of superier eonrts; two judgen
of municipal eourts; and one judse of a justies
eourt; designated by the Chief Justiee for terms of
fave vears; {Hi) four members of the State Bar of
Ealifornin appointed by the Board of Governors of
the State Bar for terms of two vears; twe of the
fiest sueh appeintees to be appeinted for ene vean
and two for twe xearss ard {v) ene mewber of
cach house of the Legislature designated as proe
¥ided by the respeetive house; H anv judgese ‘o
nated shall ecase 0 be a judee of the comr 2
which he is seleeted; his designation shall ru.che
with terminate: If anyx member of the State Ban
50 appeinted shall eease to be @ member of the
State Bar; his appeintment shall forthwith termie
nate; and the Board of Governors of the State Baw
shall fH the vueanex in his vnespired term: I s
member of the Legislature g0 designated shall ceasa
t0 be & member of the house from which designateds
hiy designation shall forthwith iepminate; and o
new designation shall be made in the manner pre-
wided bx the respeetive house: The Chief Justice o2
Acting Chief Justee shell be ehairman and the
Clerk of the Supreme Court shall serve a8 seeres
tazy: The eouneil may eppoint an sdministrative
divector of the courts; whe shall held office at ita
pleasure and shall perform such of the dubies of
the eouneil and of s ehairman; other than to adopd
or amend rules of practice and proeedure; as may
be delegated to him: No aet of the eouncil shall be
vaHd unless eenenrred in b» 8 majerity of ite
henthers:

The Judieinl Couneil shall from time to times

H}Mmgeem&mmm or 88 othem

42} Survey the eondition of bnsiness in the seve
eral eourts with & view to simplifring and improve

43} Submit sueh sugeestions to the several ecurts
a3 may seein in the interest of aniformity and ithe

£4) Report to the Governor and Legislature at
the eommencement of each regwler sessior ‘B
sueh recommendations as it may deem prep.

8 Submit to the Legislature; at.each general
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{0 amendments of: or changes hn; existing laws ve-
¥ to praciive ard prosedipe:

Aedopt an geoad mhes of praetice and pro-
eednre for the mwernt rartty ot Heohsistent with
Fawes that mie aowe o that e herenfler be in foree:

5 Yoxereise stek other Fanelions a8 mmax be
«p}m—&de& i

Hhe chutrman shall seek to expedite iudieial busi-
Beas whel to eqpnhine the work of the dndwes: and
ghal provide for the desienment of any judse to
another conrt of a bBle or hisher jnvisdietion to
Banint o conrt or Hrdze whese emdondir is eongasted:
to aet for a udge who is disgualified or wnuhle
46 aet; o to sit and heold énart where a xavanex
in the office ‘of indae has eeenrred: & judee may
Hleereive be assianed with his eonsent 40 & eonpt of
lower Frrisdiction; and o retired jndee mas simi-
Jaris iened with his content to any comrt:

Hhe :m(-lnea shall eo-operete with he conneil: shall
gt and hold cowrt as assighed: and shall veposrt to
the ehaivman nt steh Hines and i sael anher as
he shall seqtest respeeting the eondition: and -
ner of disposad; of Judieiad basiness in their vespee-
Hye eonrty:

Neo member of the eouneil shall veceive ame eom-
Ppensntion for iy servioes as sueh: bt shal be al-
lowed his necessmer expenses for fravek bonrd and
Jodaing inewrred in the performance of hiv duties
Mswh:&uﬁ&ﬂégeaﬁsigﬂedwammi&a
Fudee's compensation is grenter than his own shall

Feeerve while sitting thevein the compensation of a| ¢

Fudee thereof: Lhe extra eampemahﬁaslm&bepmd
mﬂmhmmasmﬂ—\-heﬁtwded%}dﬂ-—hﬁ
¥ asstgned 0 a eourt in & eonntr other than
% + whieh he regulartx sits shall be nHowed his
Brootsiey eXpenses M{-P\we]- board and lodeging
inenrred i the discharae of the asvienment:

See: th:  There shall be a Commission on Judi-
elel Qualifientions: Tt sholl econsist ofs (i) Ywe
Justiees of distriet eonnts of appenk; two judges of
superior eonrts; a 4 one Fndee of a munieipu} eonrt;
mm&m&mmmm»m
ferms (5 two mewbers of the State Baw; whe shall
mm%*m%m{wﬁmwm
and who shall be appointed by the Borrd of Gover-
Bors of the Mtate Bar for & fonrFear ferms and
Mmmwmeﬁm%&am
or judize of anx eonrt; active o retired; nor a mem-
ber of the State Bar and who shidl be appointed

hﬁwwmﬁhﬁﬂm-ﬁwmwm 3

Ppointment mude by the Governor o the comprission
shell be subjeet to the adwvice and eonsent of 8
majority of members elected fo the Senate; exeep$
that i & vaeaner oeccurs when the Legislature i9
Mmmt—l&e&w&mmwmm
mmﬂu&ﬂmﬁwm&e%d&yeﬁ
the next regular or speeial session of the

MMW&WM&M&M&-
mﬁ%mesﬁebeamemberef%hem

member of the eommission or hecomes & Justiee op
Jadae of anx eonrt or o wmamber of the State Rawg
MWMMWWWM%
Lravernor shel appoitt & steeesor for @ Fonegea
ternr No menther of the e i shatl veectve !
Y eompensittion Mﬁhﬂmmw«}rm% '
beafwhﬂw-m%m&%&d—lﬁw&
anet lodging mweém&eyeﬁemaﬁeee&}m
utiey as stehs
%m#&eeemmshallbev&kém
eonenrred in by & majerity of ity members: The.
Wm%&s%méﬁsmmb&sfem
&y ehaiman:

Suer e Uhe State Bar of California is a publie
eorporation with peepetual exdgte e

ston: Jovers pernon ocinitted and Heensed to prae
Hee nw in this Stute is and shall be a member of
the Stute Bar except while holding office a5 « justics
ot jadge of o court of reeords

Sae: & Dhe Supreme Court shall eonsist of a
e st i deprebrents and in banl; and shatl ale
wasy be open for the trnasaetion of business: Tthere
shal be twe departments; denominated; Fespeee
H%D&p&ﬁmﬁ@ﬁe&ﬂd&w%%+m
Chief Justice shall assien three of the Assoeints
mtmwmmmmf»wm
wbeeha}meébvm&em&mwhme-m

~

m%mm%&ewm
have the pewer to hear and determine eatses and
MLWW%W%%M
i eontained i relation to the Courd
mbaﬁlr!khepfeaeneeeft-hfeem%be
necessary to transaet any business in either of the
departments; except sueh a3 may be done at Cham-
bers; and the eonenrrence of three Justices shall be

befereéke@e&e&%ebeheaf&ﬂﬁééeﬁ&e&kvﬂw
éwﬁmbwﬂrﬂmeréermafbeméebe&mor

after § pr & by & depatinent; but
where a eanse has been allotted {o one of the de-~
partments; and a 5 %hefeea;%ke

mmmm&emmmmm
Heey may; either before or afies judement by a
department; order a ease to be heard in bank I
mm&mmmmmmm.

niay eonvene the Courk in bask b any thue; end
shaﬁbeihemest&mg%ﬁeeeﬁ@he%&ﬁ%so

nors of the State Bar shall appeint & sueees-
& & a fourvear term- and whenever & member
eppeinted under subdivision (i) eeases to be &

€on

Jadgesshaﬂbemmh%beéﬁmo!
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enuney; all deeisions of the Court in bank o» in
departnents shall be given in writing, and the
grounds of the decision shall be stated: The Chief
Jastice wax sit in either department; and shall
Ppreside when so sitting; but the Justices aasigned
10 coch department shall seleet ene of thelr nwmber
Chief Justice from the plaee at which the Gourt
i8 held; ex his inability to aet; the Mspoeinte Justiees
Mimle&%eoﬁwmmtepmm

*MMB&?}@GMM{-}NW
Maﬂma&&egemﬂle}eehm&tﬂwﬁme
and places at whieh state officers ave eleeted as pro-
wxided in Seetion 26 of this artiele; and the terss of
effice shall be 12 seazrs from and after the first Mon-
dax after the first dav of & v pext 23
their election; exeept that the fexm of ;}mﬁee
eleetedteﬁl-}&{ermwhiehewmbseq&em
the first Menday after the first dax of Janwery next
after his clection shall be for the remainder of the
unexpired term i the office to whieh he is eleeted:
Srpe: 4= The supreme count shall have appellete
Furisdietion on eppeal from the superior eourts in
w eases in equity; exeept sueh as arise in munieipal
or justices' eouris: alvo; in all eases at law which
W%Mwmﬁmmw&e
legality of any tox; impene; assesument; toll; er mu-
ampﬂﬁﬁeds&maﬂmehpmb&temmaslw

p&ﬂe&the%&te—apmpeambvumbehﬂ-ﬁeﬁ
‘ony person held in ectual eustedy; and mey make
sreh weits returnable before himself or the supreme
eowmrt or before any distriet eourt of appeal; or
before any justice thereof; or before any superior
Wm%%wbe&mmaﬁge&&eeﬁ
£re: 4o The State shall be divided into at least

!PheLegisl&t-afemayffomi-imete.ﬁmeereafe
mé TPy NI N RN 1 Jladat
divisions thereof and fix the places at whieh the
WWWM&M&MW

ofﬂaeSup*emeGomteremeﬂemormereeeuﬂ-
tios from ene appellate distriel to enether as in
¢his seetion provided:

Eeeh of sueh divisions shall have and exereise
all of the powers of the distriet eourt of appenk

+ eourts of appeal oF | 3

the disteiet eowrt of appeal the Geverner i}
appoint three pergons i serve as justiees & H
as provided in Seetion 26 of this artiele: The -
Hees of said divisien Hret eleeted as provided in
Section 26 of this article shall so elassify theme
sekesh}e@&a%eﬂeefthemsheﬂgem#_e%eﬂiee
at the end of four years; ene of them at the end of
eight ¥ears; and one of them at the end of 12 vears;
m&ﬂme%mhe}asﬁﬁea&enshnﬂbemdem

%egm&eeseﬁéhed&s&*&eeuﬁse&aﬁpeal&ka&k
be eleeted brx the qualified eleeters within theiw
¥espeeh+edﬂst—n&ﬂa&ﬂiegene¥a«leleetmsmp¥e-
wided in Seetion 26 of this artieles and the tenm of
office of suid justiees shall be 12 vemrs frow and
&&P%MMM%M&H&M—
ars Bext § @ their eleetion; e t that the
me%&wsheeeketedteﬂ{ammehexm
subseqtient to the first Mondev after the Hrst dam
of January next after his election sholl be for the
remainder of the unexpired iterm in the office to
Hmhhe&eeiee&ed—

One of the justices of each of the distriet eowrtn
of appeat: and of caeh division of said courts; shall
befhepfem&mg;}mhﬁeﬂm@ef—mﬂaasuehsheﬂ
be appeinted or elected; as the ease max be:

kemeqwheremt—hepremdmgamheemmt-ae%-
ing the other justices shall designate one of theis
WQM%MMW&Q

-Phep*eseneee%t—wewsi—wessh&ﬂbemeemﬂ
for the tion of anv busi
e&eeptmehasmbedm&tehﬁmbemai
eoneurrenee of twe justiees shall be neeescary

8 Fudements

No appeal token to the supreme eourt or {6
eistriet evurt of appenl shell be dismissed for
reasor only that the same was wnot token to

S»oﬁ-

beopeafort-het; +

&smybepmxdeébv}aw—a-leo-enquestm
law elone; in alf eriminel eases proseented by me
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diectment or informution: exeept where jndgment
7 abh has been rendeved:

s siid eotets vhal alse have appelate juris-
dietton in all ewses: matters: and proeceedings pend-
ihe befare the supreme estrt whieh shall be ox-
dered by the supreme eotart to be transterred to
@ eistriet eonvt of apbeal for hearing and deeision:
The swid eonrty shall alse huve power to iswne
writs of mandamus; eertiorarh: prohibition and
habens eorpuy: and all other wrig neeessapx eon
ww%eﬂmeemple&emeﬁee#ﬂeeﬁaﬁwu&te
Furisdietion: Baeh of the justices thereof shall have
power to wste wrds of habeas eorpuy to any part
of hix appelnte distriet upen petition b¥ er en
belulf of anx persen held in setwel enstody; and
the disteiet eonrt of appeal of hin distriet; o before
an superior eonrt within his district: or before any
Frdze theveef:

Seer de: The Supreme Cowrt mayv evder anx
eases i} i the Supreme Court transferred to &
éwme%e&a#o-ﬁa-ppe&lmmmé(—u%ml
the distriet eourt of for one distriet trans-
ferred to the distriet eonrt of appeal for another
dhistriot; o in one division of a distriet eourt of
appeat transferred to another division of the same
distriet eourt of appeal; for deeisien: An erder
under this seetion wmust be made before deeision b
the eonrt o divicion from whieh the ease is to be

Sre: 4d: The Supreme Court max order an¥
ease i & district eonvt of appeal transferred to 1
for deeicion: An order under this seetion max be
3 betore deeivion bx the distriet eourt of appeal
< reafter up to the time such deeision beeomes
$ene 03 provided by rule of the Judieial Couneil:

Sre: de:  The distriet eonrts of appeal shall have
appellate nrisdietion on appeal in all eases within
the original jurisdietion of the wmunieipal and jus-
Hee eotrty; to the extent end in the manner pre-

Seer o N judement shall be set aside; or
new irial sranted: in amx ease; on the ground of
wmisdireetion of the jury: or of the improper admis-
sion of rejeetion of evidenee; or for any errer as
wmm«wwe&p}ead—mm“fefmewmh
any matier of P dire; unless; after an examina-
Hon of the emne eanse; mehé-mﬂ the exidenee;
&eeam&nha“%o#&eeﬁﬂne&%&ew
eomplained of has resulted im a misearrisge of

Ske: 434 In all eases where trial by juex is
not a matier of right er where trial by Fury heas
beenmd—tkekw&l&mem%g)—aﬂ%éew
eourt of appellate jurisdietion the pow s
dhiseretion: to make fudings e«ﬁ faet eontrary to;
m‘mw%m%&ﬂmwm%ﬁ%emﬁ«%
Fhe Legishitnre max provide that sueh findings
max be bused on the evidenee addueed before the
tiind eonet: either with or without the taking of
additionat evidenee be: the eourt of appellate juiis-
dietion: The Legislature may alse grant to any
o for anv other purpese in the interest of justiee:
£ e additionil evidence of or eoneerning faets
¢ Hng at anv time prior to the deeision of the

appeal; and to give or direct the entry of any jude-

nient oF order and to make sweh further or othee
order as the ease mav require:

®te: 3: The superior eourts shall have original
arischetion i al eivil eases and procecdingy {ex-
cept as i this article  otherwise prexided: and
execepts alsy eases and proecedings i whieh jurige
diction 139 or shull be given bx law o munieipal
e to Justiees or othey mferior eonrtsd+ in all erime
il enses amounting to folony: and eases of mise
demeanor not otherwise provided fort and of all
arch speeiat enses and proecedings as are not other-
wise provided for: and said eonst shell have the
power of puturalization and te issne mt—he»eo
for:

ﬂwm don eonits shall have eppellate jwrig-
justiees: and other inferior eourtn in their respees
tive eonnties or eities and eounties as max be pre-
sevibed by law: The hegislature may: in eddition
to any other appeHate jurisdietion of the superion
eonrts; alse provide for the establishment of appel-
late departiments of the superior eoust im any
connty or eity and eonntx wherein any munieipal
eonst iy established: and for the eonstitution: vegu-
lation: jnrisdietion; severmment and proeedure of
steh appelate departments: S&PGH@H‘ eovty; mu-
nieipal eonrts and justices” eourts in eities
a populution or meore than forty thousand inhabi-
%&n&qsmmbeepeﬂ-legﬂlhehdmaﬂém
Fadieinl davs pted: The of s 3
%HHME%&H&&&HW&%H&CS&K&‘%
vided; that all aetions for the reeovery of the pos-
session of; gnieting the title to; or for the enforee-
ment of liens wpon real estate; shall be eommenced
in the eountr in which the real estate; or any part
thereof; affeeted by such action or aetions; i8 sitw-
a%ed—badsaﬁemreeﬂﬂs-aadt—bem;}adgesshan
have power to issue writh of wmandamus; eertiorars;
prohibition; que warrante; and habeas ecorpus on
petition by or on behalf of ank person in aetual
ensteds; in thelr respeetive eounties: Injunetions
andwé@&pmhqueﬂmbemaed&ﬁdsewed
on fegal holidavs and nonjudieiel days: The proeess
of any munieipal eonrt shall extend to all paris of
the eounty or eity and county in which the eity iy
situated where guelt eonrt is established; and o
mhe&kﬁp&ﬂq#&e%&ﬂﬁeﬂ%wmm
by law; and gueh process may be excented or en-
foreed in such manner ag the Legislature shall pro-
whehes

Lpen stipnlation of the parties Hiigant or their
at#mw%m&dae&wm&ew%w
mammmﬁaleem:{mwbe%uedbynf;m}gepm
tempore whe must he & member of the bar sworn fo
tex the eanse; and whe chall be empowered to ae$
# sueh eapaeits in the eanse tried before him wntil
the fnul deternvination thereof: The geleetion of
sieh judge pro tempore shall be subjeet to the
approval and order of the eourt in whieh said eause
ﬁpea&m«aﬁdskﬂ%ahebembjee%tesﬂekm
lations and orders as max be preseribed by the
Fudietnl eonneil: ,

See: 6 Jhere shall be in each of the organised
eonnties; or eities and eounties; of the State; a supe-
rior eonrt: for eaeh of whieh at least ome judge
shull be eleeted by the qualified electors of the
connty; or ety and eoupty; at the general state
eleetion; except that in. eny eounty er eity and
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esnnty enntoining a population of mere than 00—

baHet # it has i%&zx«r e direet privaey
eleetion balet:

diminish the number of Judge 5 of the Supeow

alls | Comrt i any eounty o eltx .1:@%:%
= the 1 %%&%%;x@ﬁ«r recietion shatl . .4
e | amx Judge whe has been eleeted:

¢.m+r %%%%if%i&
63 the ug*i%xxruf purty complained of
has heen seeved with n copy of the complaing
against b nnd shadl have had an opportunity of |
f*ﬁiif&%@t%é@r‘? of Fe-
moval the axed and noey shall be entered on the
; Jeomrnak

Sees Hone Whenever a# justice of the supreme
conrt: o of # %ﬁiﬁ eonrt of appeak o a judge
of any conrt of thin State: han been eonvieted

Fhere max he an many sessions of o superier
ennrt: «%i%?g are judees eleeted:
#ppointed op @ _h-x.z».ri@.,rr@?%f
erders: i%@%@@mizazi superior
Qiim*?%i@%%%i@ziizn
therein: shal be equnllx effectanl an though all the
Judgen of «aid eonrt presided at sueh session:

H: in conformity with this scetion: the name
of the inewmbent doen net appens ecither on the
%i:ﬁ%n@%%&%?r%i%
elerk or registrar of voters: on the dax of the gen-
ernl eleetion: shal declnve the inenmbent reelocted:

See: + The jndges of each superior eowt in ("
awhich there ave more than twe jndees sitting: shali
eheose; from their own nwmber: a presiding Judge:
avhe max be removed a9 sieh at their pleasure: Sub-
Jeet to the regwlations of the judieial conneik he
shell distribute the business of the conrt wmong the
Judges; and preseribe the order of business:

- 8Ee: 8: The term of office of judges of the su-
2%%*%%?%%?
first Mondax of Junnary after the frst dax of Jan-

. %i%@%?&%ur%*w
sneh office shall be filled by the election of a judge| set
for @ full temn at the next general state election

n
of
wmxiw%«f%&x.
eonrt shal of ity c#z.-x%z.z.xw@x petiton
fited by any person; and wpon finding that sueh o
mazi«w@w#z@iax.f.m %zxiixrthfzu
Justice or judge from office until sueh Hme
%L&%izm%rigﬁi t.xy%wf

an conrt of this fﬁai%%%%
# erime invelving

Lu:*%eiwx?iiﬁilzhfzé
%é%%igxﬁ%wfi
said Fustiee o %?g%m@i xmr*
sudarx ¢ ?&@2@?3&%%% order
wi?%m aid judement of eonvietion 8
xepsed; the supreme eourt shall enter Hs
ninunting the suspension of said justiee or

$&:a-

%
i

%’

iiwx%i%if%@
satarx for the period of the :

Mmm.twr. W%*%&%%ﬁ
this State; in aecordanee with the precedure pree
wwirmm?.mmm;imtwa%mm@m#if

Tl &

%%i%&gigmwm 3

%%%ﬁiégm%xg%

an inewmbent; eleetive or appeintive; is expiving at | ford
the elose of the ¥ear of a general state eleetion and

o%%ﬁ%%%%%g
?iﬁi?%%@i&? enst-
ing tern: the election to Al +he office for the ensu-
gigifzi% elosing vear of | €
the expiring term in the same manner and with the |

L Bre: 9 ?%i%%é?
gg@@m%@;é%i
ahy sueh officer whe shall absent himself frem the
g?i%ia&%%it@
deesned to have forfeited his office; The Legistature
of the State may at eny thne; two-thirds of the
members of the Senate and two-thirds of the mem-
g%%%«o&&n%%m@m«

i%@m% +
i%g%m%t%?%m?
g%%%i%%%%?%
may be; of the justice or Judge:
Hro%ﬁ&%mrw:%twtg R
the proccedings on the law and faets axd in # ’
eretion max permit the intreduction of addit.. 4
evidence end shall order removal oF retivement; a9
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# finds just and preper; or whelly rejeet the ree-
¢ ndation: Tpen an order for retivement; the
i eergnégeahall&erebvbe*et&eémththe
ﬁamﬂ%endprm-legesas#hereﬂ*eép&fsum
o statute: Upen an order for removal; the justee
or judge shall thereby be removed from office; and
his salarw shall eease from the date of sueh erder:
:A:Hpavpeﬁﬁ-leéwiﬂ&anépfeeeedmasbeﬁefetke
Lommission on Judieial Qualifieations er masters
Ww&em%wwm
seetion; shall be eonfidentinl; and the Sling of pa-
w&hanéthegmngeﬁtestmewbeée?e&e
Do ters shall be privilegeds but
ﬁeetkerpubheaﬁeaeﬁsuekpapem%preeeedm
shall be privileged in an¥ action for defmmation
Wﬂt&t(—a—)-thefeeef&ﬁle&b#t—heeemss&en
Gourt eontinues privileged and

ﬂpen saehﬁlmc}esesﬁseeaﬁdenﬂal eharaeter and
{b}&ww&wmegeépﬁer%eﬁs
filing with the commmisgion or the masters dees net
lose suek privilege by sueh fling: The Judieial
Counedd shall bx rule provide for ‘procedure under
this seetion before the Commission on Judieial
Qualifieations; the masters; and the Supreme Court:
A#&st}eeer;}&daewhe;semembesettheemm}s-
menerSﬂpremeGeaﬁshallnepratemm
Wmmﬂkﬂmmwﬂeﬂm

!Hm geetion is elternative fo; end eumulative
wﬁk—éheme@heéqeffema}eﬁmheesaﬂém«es
provided in Seetions 10 and 10a of this avticle; See-
&em}+aﬂd480£&thekl¥-&ﬁé4rﬁeleXXH}‘
of this Constitution:

" % 3 Baek eountr of the State shall be di-
» futo judicinl distriets ip the mianner fo be

prooceibed by the Lesislatures provided; however;
thatmmeet—pemte& e&*mmaﬂ&me}mﬂ
be divided 66 as to e partly within one distriet
end prrty within anether:

In each district eontaining & population of more
than forty thousand inhabitants; as aseerfained im
;ﬂ:e manner preseribed bx the Lew-hl&tm»e- and in
“each eonselidated eity and em{*ﬂ theve shall be &
m&me*pa&embmeaehé&st—me@eeﬂtwamu-
Iation of fortw thousand inhabitants ox less; as as-
eeshaneémthemerpreseﬁbeébvt-kelzeﬂs-
lat»mﬂxereshaﬂbe&;ms&eeem{—e&eep@%m
the Legislature may provide that each incorperated
eity the boundaries of whieh were eoextensive with
*kesee‘ii-hetevmsh&p%wowbeﬁetetkeeﬁeeﬁve
dateeﬁt—k;sa-menémen@méﬁhiehmeaiwelym-
rounded by snother i eity containing &
poprlation of mere than forty thousand inhabitants
shall eonstitute & judieial distriet im which there
shall be a munieipal eourt: Tor each tuch muniei-
pal eourt and justiee eourt at least ene judge; with
luehadditmaaliaé«esasmaybeaa%kemeé-shaﬂ
beeleetedbv&keqa&hﬁede!eetemeﬁ&e&m&&e&-
m&%km&t&emd&ew
eourts heretofore establiched pussuant to
Jow ghall eontinue in office duving the ferms for
which they were eleeted o appeinted and umiil
their pueecssors ave eleeted and qualife
%Legshmemmbvgeﬂeﬂlhwk
regwlation; proecdire

the

in this artiele; the Liegislature shall preseribe the
MARREE W a-}nel-} the time at whiek; and the texms
feew}nehﬂ*ejaéces-eﬁemaﬂéaﬁaeheee%ﬁu-
nieipal conrts and of justice eourts shall be eleeted

or appeinted: the number; quelifications and eom-

pencation of the judges; efficers and ettaches of
munieipal esurts; and provide for the manner in
wehiek the number; gqualifications and eempemaﬁen
of the judges; offieers and attaches of justice courts
shall be fixed:

T eaeh judieial distriet or eonsolidated eits and
esunty in which & municipal or justiee eowrt is
e‘t»abhskeé- and in eities and townships situated in
whele o in part in sueh distriet of city and eonntyy
theve shall be neo ether eonrt inferior to the guperion
ecurts provided; however; that in each sueh distried
oF eitv and eounty existing eonrts shall eontinue
te funetion as pseqeﬂtk- efﬂ&nmd antil the fissb
seleetion and qualifieation 6f the Fudee o judzcs
of the municipal or justice eourt; at whiel times
wnless otherwive provided by law; peﬂdmg setionss
trials and all pending business of existing conrte
chall be transferred to and heeome pend«m‘- i the
munieipal or justiee eourt established for He judie
e}a}da%mter%m&éeeammmeh&&are
sithated; and all reeords of such superseded ecurty
shdﬁbe&am&ewed%e—ﬂﬁé%he}e&#erbeu&be-
estre reeords of said Meipa-l or jnstiee eonrle

The eempensation of the justices or judges of all
eeameﬁreeef&sha’&beﬁ*ed-m&&epmt
thereof preseribed; by the Legislatare:

Fhe Legislnture shall ennet such general op spe=
eial Jaws; exeept in the particulars otherwise speeie
Mherem— &5 may be necessary to earry eut the
provisions ‘of this seetion:

Sze: 12: The pupreme eourt; the distriet conrly
of appeal; the superior eourts; the munieipal courlsy
and sueh other eourts oy the Legislature shall pree
seribe; chall be courts of record:

See: 1 The eounty elerks shell be ex officlo
elerkse%ﬂxeeeuﬁseﬁfeee}d-m&mmm
mlee%maﬂdferﬂ%wrespeemee&&hae!
eities and eownties: The Legislature may also proe
xide for the appeinbment; bx— the several superion
courts; of one or more commissioners in their zee
speetive eounties; or cities and eounties; With aue
%heﬂt—vtepefﬁe&meh&mbefbmessef&hesndgea
of tlie superior eourts; to take depesitiens; and to
perform sueh other business eennected with the ede
mnﬂstra%maef:mst}eeasmwbepreseribeéby

Sse: 15: No sudieial officer shall reeeive o hi
own use any fees or perquisites of offiee:

Sse: 16: Lhe Legislature shall provide for the
speed¥ publication of such opinions of the supreme
eourt and of the distriet ecourts of appeal es the
sapreme eourt may decws expedient; and elt epine
ions shall be free for publication by eBy persons

Sue: 18- The justices of the supreme eourt; and
of the distriet eourts of appeal and the :‘l’&dses of

general | the guperior eourts and the munieipal courts shalk

bemeh%%me&e*eﬁeewwbkomﬂer
sent then a judicial office or employment duing
thetemfer%lnek&eyskﬂlh&x—ebe«&elee&&en
appeinted; and no justice or judge of a court of
reewdskaﬂpraeﬁeekwme*e&@eieeu@é&rmg
luseeﬂhmmm'eﬁee‘

- appointwment to
provided pubheeﬁeeéumg%kem&ewhekhemh
3 -
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eleeted; and the aeeeptanee of ane other office ghall
be deemed to be & resignuntion from the office held
b said judge:

Sre: 19 The eourt max instruet the jurs re-
garding the law apphieable to the faets of the ease;
and may make sqeh eomment en the evidence and
the testimony and eredibility of any witness as in
its epinien is neeessary for ‘the prepee éetex-mwﬂ-
$ion of the ense: The eonrt shall inferm the Frrx
in all eases that the jurors are the exelusive judges
of nll gquestions of fact submitied to them and of
the eredibilitx of the witnesses:

Sne: 20  The style of all proeess shall be; “The
Peepleeﬁ&heS&&ee%Gahfema—andaﬂp&esem—
*mmsha#beeeﬁdﬂetedmt—hmnmeaaéba-
their anthority

See. 21 The Supreme Const shall eppem% &
elesk of the SRW Court: Said conrt may also
appoint a tant reporters of the
deeisions of %he Sﬂ«pxzeme Conrt and of the distriet
eonrty of appeak: Baeh of the distriet eonris of
appeal shall appeint is ewn elerle: Al the officexs
herein mentioned shall hold office and be remeov-
able at the pleasure of the eonrts by whieh they
are sexeratly appointed; and thex chall reeeive sueh
eompensation s shall be preseribed bv law; and

- éiseharge sueh duties as shall be preseribed b law

6r by the rules or orders of the eourts by which
they ave severally appointed:

Br6: 23: - No person shall be elicible to the office
of a Justiee of the Supreme Court; or of a distriet
mﬁ%w&ereﬁaw&geef&mﬁmefeeﬂf{—
or of a muniecipal eourt; nnless he shall have been
edmitted to praetice before the Supreme Court of
the State for a period of at least five »ears im-

medm&eb—pveeedmg}ase}eemwappmte
sneh -office; provided; however; that enx eleeted

M%wwsﬂ%e#mmsﬁngemmhas

reeeding
&ee&e&wd&&eﬁ%m&m&&ts}mﬂbeehgt—
bletebeeeme%heaud«eefanmpalewtb*z
whieh the existing eourt is superseded upen the
establishinent of said
eleetion of judges thereto and for anv eenseeuntive
terms thereafter for whieh he max be recleeted:
The requi t of tive yvears of judieial
gervice shall be decmed to have been met even
thengh irterrapted by sepviee in the armed forees
of the United States during the peried of war:
Spe: 24 No justiee of the supreme eonrt nor of
ed&sﬁw&m@oﬁaﬁﬁe&%mmﬁn&“@eﬁam
Pperior eourt ner of a munieipal eourt shall draw
or receive any monthly salary unléss he shall make
end subseribe an affidavit before an officer entitled

,{eadmmstey.ea‘th&éhatmememhmm%

remaing pending and undetermined that has been
Mmmﬁr&mﬁe{mmm
In the determination of i of the

wde&—mﬁlem%hﬂaeeﬁﬁeereham&m&the

cléetion to sueeeed himself: 1f he does not Sl sueh
deelaration the Governor must nominate a suitnble
person fop the effice before the sixteenth dav of .
September; by filing such nomination with the offi-
eer charged with said duty of eertifying neomina-
In either event; the name of snch candidate chall
be placed upen %hebailet- for the ensuning generad
;ieeheamlre\—embefm eﬁbstaﬂ%mlla-%heieﬂewg
T

Fop = _______e:): ____________
itle of offie
tdteoofiery Yes
{name)
be eketeél to the office for the term expiving|
frear)

W(Mwa{&eﬁmt :

No name shall be placed npon the ballet as a
eapdidate for anv of said judicial effices exceph
thate%&pemensedeek&maefsem'l-}ﬁ
amajeﬂ-t*xe-f: elee%ersa—et—ine&peﬁs*wheaﬂ-
diduex vote “ven;” sueh person shall be elected to
sméeﬁee—l-ﬂanmg-euta—e-ﬁﬁwwh%gm
vote “no?’ he shall not be elected; and max not
thei!eaﬁefbeafpem{e&%e%amwaxmthﬁ
eotrt; but may be nominated and eolected thereto
as hereinabove provided:

Mmer&mshaﬁmmamm
offiec above named; by reason of the failmre =% a
eaﬁehda!eetebee!ee%eéefe#bﬂwe—%w .
shal-}a-ppem-tasm%&b&epemek{eﬁ#%hew oz
An inenmbent of any sueh Ju Leial office serving
tern b¥ appeointment of the Gevernor shall held
eﬁaeeﬂ&%ﬁtheﬁ*s&%&emm{hewm&
JREHAEY &ew%ek%xe*%a#w
h}geppma%meﬂt—e?mlﬂie gratifiention of apw
neominee who may have been elected io said offiee
priox to that time:

No such nontinetion er appeintment by the Gov-
ernop shall be effeetive unless there be filed with
the Seeretary of State a writen confivmation of
mkﬂm&h@n%nﬁp@mﬁﬂmmham
joritx of the three officinls herein designated as the
Commission en Judicial Appointments: Fhe eone
mission shall eonsint of (1) the Chiet Justice of the
Sﬂfﬁeme(;eﬂﬁ—er-}fsﬁehmbem the
aeting Chief Justieey {23 the presiding jastee of
&ed&&t—aetem@oieppeala&&ed#%mw}neh
& justiee of a distriet court of appeal or a judge
of & superior eourt is to serve; o3 if there be twe
sweh presiding justices; the one whe has served the
longer as sueh oF; in the ease of the nomination op
Wm&meﬁeﬁ&mﬁ&ef&e%m@«%m
has gerved longest a8 sneh

mﬂmeeeuﬁa*&&iﬂieé&s&ieteeﬂﬂee#app«a}
Mbegawnmwnﬁng—aﬂé%hegmaﬁdsefthe

shall be stated
Sre: 26: W&h&n%h&@ydﬂsbeferethes*

mmeﬁ&emmﬁwm%
the éct-éemey Genem%-lé Hwo or mere presiding

ignated shall have served terms of
eqaa&lengﬂa—%beysh&lleheeqeﬂwmmwéebe

-Inaddmtet-hemet-befln«#mlh 2
Legislature provided by sections 17 and 18 of Ar
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$iels TN and b geetion 10 of this actiele: the prewi-
[} of Avtiele XXIH relative to +he reeall of
¢ e prblia offieers chal be applicable to justiees
and judges elected and appeinted pursunant to the
provisions of thiy seetion so far as the same relate
te removal from office:

Lhe provisions of this seetion shall net «ﬂ;l_\: to
the jndge or judmen of the superior eonrt of any
vonnty wntil & majoritw of the eleetors of sueh
count: voting on the guestion of the adeption ef
sueh provisiens: in u manner to be provided for by
the Lesisleture: shall vote in faver theveot:

I the Tegiclature diminiches the number of
Fudmen of the superior eonvt i #R¥ eanntx oy ety
nnd eonnty: the offiees whieh first becomie vaeant:
to the number of judges diminished; shall be
deened to he abelished:

Eichty-second, That Article VI is added, to

read:
i ARTICLE VI
JUDICIAL

Sec. 1. The judicial power of this State is
vested in the Supreme Court, courts of appeil,
superior courts, municipal courts, and justice
courts. All except justice courts are comrts of
record.

_Sec. 2. The Supreme Court consists of the
Chief Justice of California and 6 associate jus-
tices. The Chief Justice may convene the court at
any time. Concurrence of 4 judges present at the
argument is necessary for a judgment,

Aw gcting Chief Justice shall perform all fune-
t of the Chief Justice when he is absent or
. e to act. The Chief Justice or, if he fails to
do 30, the court shall select an associate justice as
acting Chief Justice.

Sec. 3. The Legislature shall divide the State
into districts each containing a court of appeal
with one or more divisions. Each division consists
of a presiding justice and 2 or more associate
Jjustices. It has the power of a court of appeal
and shall conduct itself as a 3-judge court. Con-
currence of 2 judges present at the argument is
necessary for a judgment.

An acting presiding justice shall perform all
functions of the presiding justice when he is ab-
sent or unable to act. The presiding justice or, if
he fails to do so, the Chief Justice shall select an
associate justice of that division as acting pre-
riding justice.

Sec. 4. In each county there ig a superior court
of one or more judges. The Legislature shall pre-
scribe the number of judges and provide for the
officers and employees of each superior court. If
the governing body of each affected county con-
curs, the Legislature may provide that one or
more judges serve more than one superior court.

The county clerk is ex officio clerk of the su-
perior court in his county. .

S8ec. 5. Each county shall be divided into mu-
nicipal court and justice court districts as pro-
vided by statute, but a city may not be divided
into more than one district. Each municipal and
Jjv=‘<a court shall have one or more judges.

re shall be a municipal court in each district
0y _ure than 40,000 residents and a justice court
in each district of 40,000 residents or less. The

vided by statute.

The Legislature shall provide for the organiza-
tion ard prescribe the jurisdiction of municipal
and justice courts. It shall prescribe for each mu-
nicipal court and provide for each justice court
the number, qualifications, and compensation of
judges, officers, and employees. :

Sec. 6. The Judicial Council consists of the
Chief Justite as chairman and one other judge of
the Supreme Court, 3 judges of courts of appeal,”
5 judges of superior courts, 3 judges of municipal
courts, and 2 judges of justice courts, each ap-
pointed by the chairman for a 2-.year term; 4
members of the State Bar appointed by its gov-
erning body for 2-year terms; and one member of -
each houseé of the Legislature appointed as pro-
vided by the house. )

Council membership terminates if a member
ceases 10 hold the position that qualified him for
‘appointment. A vacancy shall be filled by the ap-’
pointing power for the remainder of the term.

_The council may appoint an Administrative Di-
rector of the Courts, who serves at its pleasure
and performs functions delegated by the council
or its chairman, other than adopting rules of court
administration, practice and procedure.

To improve the administration of justice the
council shall survey judicial business and make
recommendations to the courts, make recommen-
dations annually to the Governor and Legislature,
adopt rules for court administration, practice and
procedure, not inconsistent with statute, and per-
form other functions prescribed by statute.

The chairman shall seek to expedite judicial
business and to equalize the work of judges; he
may provide for the assignment of any judge to
ancther court but only with the judge’s consent
if the court -is of lower jurisdiction. A retired
judge who consents may be assigned to any court.

Judges shall report to the chairman as he di:
rects concerning the condition of judicial business
in their courts. They shall cooperate with the
council and hold court as assigned.

Sec. 7. The Commission on Judicial Appoint.
ments consists of the Chief Justice, the Attorney
General, and the presiding justice of the cour}
of appeal of the affected district or, if there are
2 or more pregiding justices, the one who has pre-
sided longest or, when a nomination or appo’at.
ment to the Supreme Court iz to be considered,
the presiding justice who has presided longest on
any court of appeal.

Bec. 8. The Commission on Judicial Qualifica-
tions consists of 2 judges of courts of appeal, 2
judges of superior courts, and one judge of a mu-
nicipal court, each appointed by the Supreme
Court; 2 members of the State Bar who have
practiced law in this State for 10 years, appointed
by its governing body; and 2 citizens who are not
judges, retired judges, or members of the State
Bar, appointed by the Governor and approved by
the Senate, & majority of the membership con.
curring. All terms are 4 years,

Commission membe terminates if a mem.
ber ceages to hold the position that qualified him
for appointment. A vacancy shall be filled by the
appointing power for the remainder of the term,

number of residents shall be ascertained as pro-
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-8ec. 8. The State Bar of California is a public
eorporation, Every person admitted and licensed
to practice law in this State is ‘and shall be a
member of the State Bar except while holding
office as'a judge of a court of record.

Sec. 10. The Supreme Court, courts of appeal,
superior courts, and their judges bave original
jurisdiction in habeas corpus proceedings. Those
courts also have original jurisdiction in proceed-
ings for extraordinary relief in the nature of
mandamus, certiorari, and prohibition.

Superior courts have original jurisdiction in all
eauses except-those given by statute to other
trial courts.

The court may make such comment on the evi-
dence and the testimony and credibility of any
witness -as in its opinion is necessary for the
proper determination of the cause.

Sec. 11. The Supreme Court has appellate
Jurisdiction when judgment of death has been
pronounced. With that exception courts of appeal

have appellate jurisdiction when superior courts
- have original jurisdiction and in other causes
prescribed by statute. .

Superior courts have appellate jurisdiction in
causes prescribed by statute that arise in munic-
ipal and justice courts in their counties.

The Legislature may permit appellate courts to
take evidence and make findings of fact when
jury trial is waived or not a matter of right.

Sec. 12. The Supreme Court may, before deci-
sion becomes final, transfer to itself a cause in a
eourt of appeal. It may, before decision, transfer
& cause from itself to a court of appeal or from
one court of appeal or division to another. The
court to which a cause is transferred has juris-
diction. :

Sec. 13. No judgment shall be set aside, or
new trial granted, in any cause, on the ground of
misdirection of the jury, or of the improper ad-
mission or rejection of evidence, or for any error

as to any matter of pleading, or for any error!

as to any matter of procedure, unless, after an
examination of the entire cause, including the
_evidence, the court shall be of the opinion that
the error complained of has resulted in a miscar-
riage of justice.
Sec. 14. The Legislature shall provide for the
. prompt publication of such opinions of the Su-
preme Court and courts of appeal as the Supreme
. Court deems appropriate, and those opinions shall
.. be available for publication by any person.

Becisions of the Supreme Court and courts of
appeal that determine causes shall be in writing
with reasons stated.

Sec. 15. A person is ineligible to be a judge
of -2 court of record-unless for 5 years immedi-
. ately preceding selection to a municipal court or
" 10 years immediately preceding selection to other
‘courts, he has been a member of the State Bar or

served as ‘a judge of a court of record in this
State. A judge eligible for municipal court service
may be assigned by the chairman of the Judicial
Council to serve on any court.

.. 8ec. 16. (a) Judges of the Supreme Court
shall be elected at large and judges of courts of
appeal shall be elected in their districts at general
elections at the same time and places as the Gov-

ernor. Their terms are 12 years beginning the
Monday after January 1 fellowing their ele
except that a judge elected to an unexpired It
serves the remainder of the term. In creating a
new court of appeal district or division the Legis-
lature shall provide that the first elective terms
are 4, 8, and 12 years.

(b) Judges of other courts shall be elected in
their counties or districts at general elections.
The Legislature may provide that an unopposed
incumbent’s name not appear on the ballot,

(c) Terms of judges of superior courts are 6
years beginning the Monday after January 1 fol-
lowing their election. A vacancy shall be filled
by election to a full term at the next general
election after the January 1 following the va-
cancy, but the Governor shall appoint a person
to fill the vacancy temporarily until the elected
judge’s term begins.

(d) Within 30 days before August 16 preced-
ing the expiration of his term, a judge of the Su.
preme Court or a court of appeal may file a
declaration of candidacy to succeed himself. If
he does not, the Governor before September 16
shall nominate a candidate. At the next general
election, only the candidate so declared or nomi-
nated may appear on the ballot, which shall pre.
sent the question whether he shall be elected. If
he receives a majority of the votes on the ques-
tion he is elected. A candidate not elected may
not be appointed to that court but later may be
nominated and elected.

The Governor shall fill vacancies in those ¢r-~te
by appointment. An appointee holds office
the Monday after January 1 following the .t
general election at which he had the right to
become a candidate or until an elected judge
qualifies. A nomination or appointment by the
Governor is effective when confirmed by the Com-
mission on Judicial Appointments.

Electors of a county, by majority of those vot.
ing and in a manner the Legislature shall provide,
'may make this system of selection applicable to
judges of superior courts,

Sec. 17. A judge of a court of record may not
practice law and during the term for which he
was selected is ineligible for public employment
or public office other than judicial employment or
judicial office. A judge of the superior or munic-
ipal court may, however, become eligible for elec-
{tion to other public office by taking a leave of
absence without pay prior to filing 2 declaration
rof candidacy. Acceptance of the public office is a
i resignation from the office of judge.

A judicial officer may not receive fines or fees
for his own use, :

Sec. 18. (a) A judge is disqualified from aot-
ing as a judge, without loss of salary, while there
is pending (1) an indictment or an information
charging him in the United States with a crime
punishable as a felony under California or fed.
eral law, or (2) a recommendation to the Supreme
Court by theé Commission on Judicial Qualifica-
tions for his removal or retirement.

(b) On recommendation of the Commission on
Judicial Qualifications or on its own motio .
Supreme Court may suspend a judge from &
without salary when in the United States he
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pleads guilty or no contest or is found guilty of a
cri--+ punishable as a felony under Califernia or
£ ! law or of any other crime that involves
m. . turpitude under that Jaw. If his conviction
is reversed suspension terminates, and he shall be
paid his salary for the period of suspension. If he
is suspended and his conviction becomes final the
Supreme Court shall remove him from office,

(¢) On recommendation of the Commission on
Judicial Qualifications the Supreme Court may
(1) retire a judge for disability that seriously in-
terferes with the performance of his duties and
is or is likely to become permanent, and (2) cen-
sure or remove a judge for action occurring not
more than 6 years prior to the commencement of
his current term that constitutes wilful miscon-
duct in office, wilful and persistent failure to per-
form his duties, habitual intemperance, or con-
duct prejudicial to the administration of justice
that brings the judicial office into disrepute.

(d) A judge retired by the Supreme Court
shall be considered to have retired voluntarily. A
judge removed by the Supreme Court is ineligible
for judicial office and pending further order of
the court he is suspended from practicing law in
this State.

. (e) The Judicial Council shall make rules im-
plementing this section and providing for confi-
dentiality of proceedings.

Sec. 19, The Legislature shall prescribe com-
pensation for judges of courts of record.

A judge of a court of record may not receive
his salary while any cause before him remains
pening and undetermined for 90 days after it
b a submitted for decision.

. 20. The Legislature shall provide for re-
tirement, with reasonable allowance, of judges of
courts of record for age or disability.

Sec. 21. On stipulation of the parties litigant
the court may order a cause to be tried by a tem-
porary judge who is a member of the State Bar,
sworn and empowered to act until final determi-
nation of the cause.

Sec. 22. The Legislature may provide for the
sppointment by trial courts of record of officers
such as commissioners to perform subordinate ju-
dicial duties,

Eighty-third, That Article VII is repealed.

ARPLCEE VIE
PARDONING POWSR

Srepen 1 wmmmmmww
to wrant reprieves; pardens; and HS 6f
sertenee; after eemvietion: fmﬁ all effenses exeept
tieasen aid eases of hnpenchment; upen sueh eon-
ditions; and with sneh restrietions end Janitations:
s he max think proper; subject to such regulations
s may be provided by Jaw relative te the manner
of applymg for pardens: Upon convietion for trea-
8o the Governer shall have power to suspend the
excention of the sentende until the ease shall be re-
ported t6 the Legislature at its mext meeting; when
the hegislatare chall either pardon; diveet the exe-

Hon of the tenee; or grant & further reprieve:
Fhe we&-ﬂw shall eomprunicate to the Legisla-
e the beginning of everv session; every ease
of e or purdon granted; stating the wame of
the . .viet; the erime of which he was comvicted:

+he ‘(H%{GM@-MQ&%P— the dute of the pavdon or ves
t ; ahed the reasons for granting the smne: Neds
%hefﬂw Governor nor the Legislature chell have
power to giant pardons: or commutationn of sene
tence; i any ease where the eonviet hus been twice
eom—te&eéeﬁfelem—“ﬂlem&penihewn&mm
menduation of & majority of the Judges of the Sue
preme Conrt: ,
Eighty-fourth, That Article VI]Imrepealed

Speron = Phe I,egnhm-e shall provide: bw

lﬂ«—f%ma&mesmguﬂddmmﬁmmgﬂie%ﬁ
sueh munner a8 it ey deem expedient; pot ineom-
patible with the Constitution und laws of the Lnited
States: Officern of the militin shall be eleeted ov
eppeinted in such wmunner a9 the i shald
from tine to Hine diveel; and shall be commissioned
bx the Governor: The Governor shell have powes
to enll forth the militia to excente the laws of the
Btate: to suppress msurrcetions; end repel inva-
siens:
b this Censtitutien; or any Jaw of this State; and
receiving State suppori: shatk while wnder arme
cither for cercmony or dubs evrrx ne deviee: ban-
ner—m#ﬂ“etam—&a&emmmep%%é
the Eanited States or the State of Califernia:

Eighty-fifth, That Section 29 is added to Article
XTIII, to read:

Sec. 29. Not more than 25 percent of the total
appropriations from all funds of the State shall
be raised by means of taxes on real and personal
property according to the value thereof.

Eightv-sixth, That Section 4 is added to Article
XXII, to read :

Sec. 4. Nothing in Section 15 of Article VI
affects the eligibility of a judge to serve in or be
elected to his office if the judge was selected prior
to the operative date of Section 15 and was eligi-
ble under the law at the time of that selection.

Eighty-seventh, That Section 5 is added 10 Arti-
cle XXII, to read:

Sec. 5. In any case in which, under the law
in effect prior to the operative date of this see-
tion, the term of a judge of a municipal or justice
court expires in January in a year in which a
general election is held, that term shall be ex-
tended until the Monday after January 1 follow-
ing the next general election following the date
when the term would otherwise expire, at which
general election a successor shall be elected.

Eighty-eighth, That Seetion 6 is added to Arti-
cle XXII, to read:

Sec. 6. Any law enacted at the 1966 First Ex-
traordinary Session of the Legislature and pro-
viding for increased compensation fer members of
the Legislature shall become operative only at
the time the 1967 Regular Session of the Legisla-
ture is convened. Any such law enacted at the
1966 First Extraordinary Session of the Legisla-
lature is not subject to the requirement of Section
4 of Article IV as to passage by a two thirds
vote or to the requirement of Section 4 of Article
IV that any adjustment of the annual compensa.-
tion of a member of the Legislature may not

—25.



exceed an amount equal to 5 percent for each
calendar year following the operative date of the
last adjustment, of the salary in effect when the
statute is enacted. The provisions of Assembly
Bill No, 173 of the 1966 First Extraordinary Ses-
sion are hereby ratified.

Eighty-ninth, That Section 7 is added to Article.

XXIT, to read :

Sec. 7. To the extent there is a conflict, con-
stitutional amendments adopted by the electors
at the November 1866 General Election shall pre-
vail over the provisions transferred from Article
IV to Article XIII by Assembly Constitutional

Amendment No. 13, adopted by the Legislature |

at the 1966 First Extraordinary Session.

[Second Resolved Clause] :

And be it further resolved, That the Legislature
having adopted Assembly Constitutional Amend-
ment No. 90 at its 1965 Regular Session to propose
an amendment to portions of Sections 1, 2 and 16
of Article TV of the State Constitution for the
sole purpose of requiring the Tegislature to recon-
vene and reconsider measures submitted to the
Governor during the last ten days of a general
xession (Sundays excepted) which he fails to sign,
and-since said amendment did not propose any
other change in the length, duration or scope of
general or budget sessions of the Legislature, it is
the intent of the Legislature, if both Assembly
Constitutional Amendment No. 90 and Assembly
Constitutional Amendment (Revision) No. 13,
1966 First Extraordinary Session, are approved
by the electors, that both shall be given effect
regardless of the vote by which they are approved
and that their provisions be construed together so
as to give effect to both in the following manner:

First, That subdivision (a) be added to Section
8 of Article IV thereof, to read:

(2) The Legislature shall meet annually in reg-
ular session at noon on'the Monday after January
1. At the end of each regular session the Legisla-
ture shall recess for 30 days. It shall reconvene
‘on the Monday after the 30.day recess, for a
period not to exceed § days, to reconsider vetoed
measures. .

A measure introdnced at any session may not be
deemed pending before the Legislature at any
other session.

Second, That Section ¥ be added to Article IV
thereof, to read:

8ec. 4. Compensation of members of the Legis-
Jature, and reimbursement for travel and living
expenses in connection with their official duties,
shall be prescribed by statute passed by rolleall
vote entered in the journal, two thirds of the
membership of each h rring. C
ing with 1967, in any statute enacted making an
adjustment of the annual compensation of a mem-
ber of the Legislature the adjustment may not
exceed an amount equal to b percent for each cal-
endar year following the operative date of the
last adjustment, of the salary in effect when the
statute is enacted. Any adjustment in the compen-
sation may not apply until the commencement of
the regular session commencing after the next
general election following enactment of the
statute.

per mile for traveling to and from their he

‘Members of the Legislature shall receive 5 cents
in
order to attend reconvening following the 1y
recess after a regular session.

The Legislature may not provide retirement
benefits based on any portion of a monthly salary
in excess of 500 dollars paid to any member of
the Legislature nnless the member receives the
greater amount while serving as a member in the
Legislature. The Legislature may, prior to their
retirement, limit the retirement benefits payable
to members of the Legislature who serve during
or after the term commencing in 1967,

‘When computing the retirement allowance of a
member who serves in the Legislature during the
term commencing in 1967 or later, allowance may
be made for increases in cost of living if so pro-
vided by statute, but only with respect to in-
creases in the cost of living occurring after retire.
ment of the member, except that the Legislature
may provide that no member sliall be deprived of
a cost of living adjustment bhased on a monthly
salary of 500 dollars which uas accrued prior to
the commencement of the 1967 Regular Session of
the Legislature, .

Third, That subdivision (e) be added to Section
8 of Article 1V thercof, to read:

(c) No statute may go into effect until the 61st
day after adjournment of the regular session at
which the bill was passed, or until the 91st day
after adjournment of the special session at which
the bill was passed, except statutes calling elec-
tions, statutes providing for tax levies or ~=pro-
priations for the usual current expense she
State, and urgency statutes. )

Fourth, That subdivision (a) be added to Sec-
tion 10 of Article IV thereof, to read:

(a) Each bill passed by the Legislature shall be
presented to the Governor. It becomes a statute
if he signs it. He may veto it by returning it with
his objections to the house of origin, which shall
enter the objections in the journal and proceed to
reconsider it. If each house then passes the bill by
rollcall vote entered in the journal, two thirds of
the membership concurring, it becomes a statute,
A bill presented to the Governor that is not re-
turned within 12 days becomes a statute, If the
12-day period expires during the recess at the end
of a regular session, the bill becomes a statute
unless the Governor vetoes it within 30 days from
the commencement of the recess, If the Legisla-
ture by adjournment of a special session prevents
the return of a bill it does not become a statate
unless the Governor signs the bill and deposits it
in the office of the Secretary of State within 30
days after adjournment.

Fifth, That subdivision (b) be added to Section
23 of Article IV thereof, to read:

{b) A referendum measure may be proposed by
presenting to the Secretary of State, within 60
days after adjournment of the regular session at
which the statute was passed or within 90 days
after adjournment of the special session at which
thre statute was passed, a petition certified to have
been signed by electors equal in number to 5 per-
cent of the votes for all candidates for ¢ nor
at the last pubernatorial election, asking the
statute or part of it be submitted to the eiectors,
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Sivth, That the provisions of the second re-
#ol lause of this measure shall become opera-
tive Luiy if the amendment to Article IV of the
State Constitution proposed by Assembly Consti-
tutional Amendment No. 90 of the 1965 Regular

Session are approved by a majority of the eleetors,l

in which case gsubdivision (a) of Section 3, Section
4, subdivision (e) of Section 8, subdivision a) of
Section 10 and subdivision (b) of Section 2% of
Article IV of the Constitution, as appearing in the
first vesolved eclause of Assembly Constitutional
Amendment (Revision) No. 13, shall not become
operative. '

PUBLIC RETIREMENT FUNDS. Legislative Constitutional Amendment,
Provides Legislature may .authorize investment of moneys of any
public pension or retirement fund, except Teachers’ Retirement Fund,
in stock or shares of any corporation or a diversified management
investment company; provided that not to exceed 25'% of the assets

' of the fund may be so invested and there is compliance with specified
requirements as to registration of the stock in an exchange, financial
condition of the corporation, and the percentage of stock which may

be acquired in any one corporation,

NO

(This amendment proposed by Assembly Comn-
gtitutional Amendment No. 57, 1965 Regular Ses-
gion, expressly amends an existing section of the
Constitution, therefore, NEW PROVISIONS pro-
posed to be INSERTED are printed in BLACK-
FACED TYPE,)

PROPOSED AMENDMENT TO
ARTICLE XII

Src. 13. The state shall not in any manner
loan its credit, nor shall it subscribe to, or be in-
terested in the stock of any company, association,
or corporation, except that the state and each
pob subdivision, distviet, municipality, and
put zency thereof is hereby authorized to ac-
quire and hold shares of the capital stock of any
mutual water company or corporation when such
stock is so acquired or held for the purpose of
furnishing a supply of water for publie, municipal
or governmental purposes; and such holding of
such stock shall entitle such holder thereof to all
of the rights, powers and privileges, and shall
subject such holder to the obligations and liabili-
ties conferred or imposed by law upon other hold-
ers of stock in the mutual water company or
eorporati--1 in which such stock is so held.

Notwithstanding provisions to the contrary in
this section and Section 31 of Article IV of this
Constitution, the Legislature may authorize the
investment, of moneys of any public pension or
retiremen. fund other than the fund provided for
in Section 13901 of the Education Code, or any
successor thereto, not to exceed 25 percent of the
assets of such fund determined on the basis of
cost in the common stock or shares and not to
exceed 5 percent of assets in preferred stock or
shares of any corporation provided:

a. Such stock is registered on a national securi-
ties exchange, as provided in the “Securities Ex-
change Act of 1934” as amended, but such regis-
tration shall not be required with respect to the
following stocks: )

1) The common stock of a bank which is a
member of the Federal Deposit Insurance Corpo-
ration and has capital funds, represented by capi-

tal, surplus, and undivided profits, of at least
fifty million dollars ($50,000,000);

2) The common stock of an insurance company
which has capital funds, represented by capital,
special surplus funds, and unassigned surplus, of
at least fifty million dollars ($50,000,000);

3) Any preferred stock

b. Such corporation has total assets of at least
one hundred million dollars ($100,000,000) ;

¢. Bonds of such corporation, if any are out-
standing, qualify for investment under the law
governing the investment of the retirement fund,
and there are no arrears of dividend payments on
its preferred stock;

d. Such corporation has paid a cash dividend
on its common stock in at least 8 of the 10 years
next preceding the date of investment, and the ag-
gregate net earnings available for dividends on
the common stock of such corporation for the
whole of such period have been equal to the
amount of such dividends paid, and such corpora-
tion has paid an earned cash dividend in each of
the last 3 years;

e. Such investment in any one company may
not exceed 5 percent of the common stock shares
outstanding ; and h

f. No single common stock investment may ex-
ceed 2 percent of the assets of the fund, based on
cost. -

Notwithstanding provisions to the contrary in
this section and Section 31 of Article IV of this
Constitution, the Legislature may authorize the
investment of moneys of any public pension or
retirement fund other than the fund provided for
in Section 13901 of the Education Code, or any
successor thereto, in stock or shares of a diversi-
fied management investment company registered
under. the “Investment Company Act of 1940”
which has total assets of at least fifty million
dollars ($50,000,000) ; provided, however, that the
total investment in such stocks and shares, to-
gether with stocks and shares of all other corpora:
tions may not exceed 25 percent of the assets of
such fund determined on the basis of the cost of
the stocks or shares, -
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Judges. Censure, Removal, Judicial Performance Commission

Ballot Title

JUDGES. CENSURE, REMOVAL, JUDICIAL PERFORMANCE COMMISSION. LEGISLATIVE

CONSTITUTIONAL AMENDMENT ARTICLE VI. Amends section 8 to change name of “Commission on Judicial
Qualifications™ to “Commission on Judicial Performance”. Amends section 18 to permit Supreme Court to censure or
remove judges for “persistent failure or inability” rather than for “wilful and persistent failure” to perform their duties;
to permit Commission to admonish judges who act improperly or are derelict in performance of their duties; and to
provide that Commission recommendations for censure, removal or retirement of Supreme Court judges be determined
by seven court of appeals judges selected by lot. Financial impact: Minor if any effect on state costs.

FINAL VOTE CAST BY LEGISLATURE ON ACA 96 (PROPOSITION 7)
Assembly—Ayes, 66 Senate—Ayes, 27
Noes, 0 Noes, 1

Analysis by Legislative Analyst

PROPOSAL:

The Constitution provides for a Commission on
Judicial Qualifications consisting of five judges
appointed by the Supreme Court, two attorneys
appointed by the State Bar and two citizens appointed
by the Governor and approved by the Senate. The
purpose of the commission is to make
recommendations to the Supreme Court for the
repnmand suspension, removal or retirement of judges
for improper behavior, mtemperance or failure to
perform their duties.

This constitutional amendment changes the name of
the commission to the Commission on Judicial
Performance and makes the following additions and
revisions in the current law:

1. Permits the ccmmission, subject to review by the
Supreme Court, to warn judges privately of any
improper conduct or faﬂure to perform their
duties. '

2. Authorizes the commission to recommend the
reprimand or removal of judges by thie Supreme
Court for constant failure or inability to perform

be made only if the failure to perform is
intentional.

3. Lirnits intemperance as a cause for reprimand or
removal from office to the intemperate use of
drugs or intoxicants. Exnstmg law does not define
intemperance.

4. Provides that if the commission recommends the
reprimand, removal or retirement of a Supreme
Court justice, the matter must be decided by a '
court consisting of seven judges of courts of appea’
temporarily assigned for this purpose.

FISCAL EFFECT:

This measure would result in minor, if any, additional
state cost to the extent that the Commission on Judicial
Performance and the Supreme Court take action to
reprimand or remove from office judges who lack
ability to perform their duties. Minor costs also would
be incurred for travel expenses of seven courts of
appeal judges in the event they are required to consider
recommendations to reprimand, remove or retire
justices of the Supreme Court. Actions taken should
provide longer term efficiencies and savings.

their duties. Presently, this recommendation can
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Judges. Censure, Removal, Judicial Performance Commission

Argument in Favor of Proposition 7

Proposition 7 will streamline what is currently known
as the Commission on Judicial Qualifications renaming
that Commission and modernizing its procedures.

This Proposiiion will change the name of the

Commission on Judicial Qualifications to the
Commission on Judicial Performance, a name more in
keeping with the duties of the Commission.
. Under the Proposition, the Commission will continue
to include two lay citizens appointed by the Governor,
with the concurrence of the State Senate, to provide
adequate public input and insure a fair review of all
citizen complaints lodged against the judiciary.

Other members of the Commission would be
appointed by the Supreme Court and the State Bar
Board of Governors with all members to serve four-year
terms. ‘ .

Proposition 7 will expand the powers of the
Commission to deal with judicial officers who, due to
disability, are no longer able to perform their judicial
functions. Under current constitutional authority the
Commission may only censure or remove a judge
where the persistent failure to perform duties is willful.
This Proposition will eliminate willfulness as grounds
for removal and censure, enabling the Commission to
more adequately deal with problems of age and health

‘hich may impede the efficiency and quality of justice.

While all Californians are sympathetic to those who
fall victim to ill health, the administration of justice in
this state demands an impartial and objective review of
whether ill health or age adversely affects an
individual’s performance on the bench.

Further, the Proposition will permit the Supreme
Court to censure or remove a judge for persistent
inability to perform judicial duties whether such

inability is willful or merely the product of

incompetence. Under existing law persistent inability
must be willful before it constitutes grounds for
Commission action. There is no place on California’s
courts for persons who, though well intentioned, are
not qualified by way of legal competence to serve on
the bench.

This mecasure will also give greater flexibility to the
Commission to deal with habitual intemperance
relating to the use of intoxicants or drugs by judges in
California. The Proposition will give to the Commission
the authority to remove or censure judges for such
conduct.

Proposition 7 gives to the Commission on Judicial
Performance the tools that it needs to deal with today’s
problems relating to the administration of justice in
California and insures that all Californians will be
afforded the best judicial system for their tax dollars.

ROBERT G. BEVERLY
Member of the Assembly, 51st District

JOHN J. MILLER
Member of the Assembly, 13th District
Chairman, Assembly Committee on Judiciarv

ALFRED H. SONG
Member of the Senate, 26th District
Chairman, Senate Committee-on Judiciary

No argument against Proposition 7 was submitted

Text of proposed law appears on pages 60-61

Argument printed on this page is the opinion of the authors and has not been
checked for accuracy by any official agency. 31
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(b) The minimum amount that may be applied for any individual
grant project is ten thousand dollars ($10,000). Any application for a
state grant shall comply with the provisions of the Environmental
Quality Act of 1970 (commencing with Section 21000).

(c) Upon completion of the grant application review by the Direc-
tor of Parks and Recreation, approved projects shall be forwarded to
the Director of Finance for inclusion in the Budget Bill.

5096.131. Projects proposed pursuant to subdivisions (b), (c), (d),
and (e) of Section 5096.124 shall be submitted to the office of the
Secretary of the Resources Agency for review. The Director of Parks
and Recreation shall provide the Secretary of the Resources Agency
with a statement concerning each project originated pursuant to su
divisions (b), (c), and (e) of Section 5096.124, which statement shall
include the priority of the project in regard to the need to correct the
following deficiencies:

(a) Deficiencies in providing recreatioi:.

(b) Deficiencies.in preserving historical resources.

(c) Deficiencies in preserving or protc.:ting natural, scenic, eco-
logical, geological, or other environmental values.

The Secretary of the Resources Agency, after complet-
ing his review, shall forward those projects recommended by the
appropriate board or commission together with his comments there-
on to the Director of Finance for inclusion in the Budget Bill. Projects
proposed pursuant to subdivision (d) of Section 5096.124 shall be
subject to the favorable recommendation of the Wildlife Conserva-
tion Board. Projects proposed for the state park system pursuant to
subdivision (b) or (e) of Section 5096.124 shall be subject to the
favorable recommendation of the State Park and Recreation Com-
mission.

In submitting the list of projects recommended for inclusion in the
annual budget, the secretary shall organize the projects on a priority
basis within each of the purposes as set forth in subdjvisions (b), (c),
(d), and (e) of Section 5096.124. This priority ranking shall be based
gggtz tbg&ow’sz’ons of Section 5096.124 and the needs specified in

tion .131.

In addition, the statement setting forth the priorities shall include
the relationship of each separate project on the priority list to a
proposed time schedule for the acquisition, development, or restora-
tion expenditures associated with the accomplishment of the projects
contained in such list. All projects proposed in the Governor's Budget
of each fiscal year shall be contained in the Budget Bill as provided
in Section 5096.119. ’

5096.133.  Projects authorized for the purposes set forth in subdivi-
sions (b), (¢), and (e) of Section 5096.124 shall be subject to augmen-
tation as frow‘ded in Section 16352 of the Government Code. The
unexpended balance in any appropriation heretofore or hereafter
made payable from the State, Urban, and Coastal Park Fund which
the Director of Finance, with the approval of the State Public Works
Board, determines not to be required for expenditure pursuant to the
appropriation may be transferred on order of the Director of Finance
to, and in augmentation of, the appropriation made in Section 16352
of the Government Code.

5096.134. The Director of Parks and Recreation may make agree-
ments with respect to any real property acquired pursuant to suté;;iw'-
sions (b) and (c) of Section 5096.124 for continued tenancy of the
seller of the property for a é)en'od of time and under such conditions
as mutually agreed upon by the state and the seller so long as the
seller promises to pay such taxes on his interest in the property as shall
become due, owing, or unpaid on the interest created by such agree-

" ment, and so long as the seller conducts his operations on the land
according to specifications issued by the Director of Parks and Recre-
ation to protect the property for the public use for which it was

acquired. A copy of such agreement shall be filed with the county
clerk in the county in which the property lies. Such arrangement shafl
be comgah’ble with the operation of the area by the state, as deter-
mined by the Director of Parks and Recreation.

5096.135. Notwithstanding any other provisions of law, for the
purposes of this chapter, acquisition may include gifts, purchases,
leases, easéments, eminent domain, the transfer or exchange of pro=-
erty for other property of like value, and purchases of developn
rights and other interests, unless the Legislature shall hereafter oti.
wise provide. Acquisition for the state park system by purchase or by
eminent domain shall be under the Property Acquisition Law (com-
mencing with Section 15850 of the Government (?ode), notwithstand-
ing any other provisions of law. )

5096.136. Allfrants, gifts, devises, or bequests to the state, condi-
tional or unconditional, for park, conservation, recreation, or other
purposes for which real przerty may be acquired or developed pur-
suant to this chapter, may be accepted and received on behalf of the
state by the appropriate department head with the approval of the
Director of Finance. Such grants, gifts, devises, or bequests shall be
available, when appropriated by the Legislature, for expenditure for
the purposes provided in Sections 5096.124 and 5096.125.

5096.137. There shall be an agreement or contract between the
Department of Parks and Recreation and the applicant in the case of
a state grant project which shall contain therein the provisions that
the property so acquired or developed shall be used by the applicant
only for the purpose for which the state grant funds were requested
and that no other use of the area shall be permitted except by specific
act of the Legislature. No state grant funds shall be available for
expenditure until such agreement has been signed.

5096.138. Real property acquired by the state shall consist
predominantly of open or natural lands, including lands under water
capable of being utilized for multiple recreational purposes, and lands
necessary for the preservation of historical resources. No funds
derived from the bonds authorized by this chapter shall be expended
for the construction of any reservoir designated as a part of the “State
Water Facilities,” as defined in subdivision (d) of Section 12934 of the
Water Code, but such funds may be expended for the acquisition or
development of beaches, parks, recreational facilities, and historical
resources at or in the vicinity of any such reservoir. .

5096.139. (a) The Director of Parks and Recreation may submit
to the State Lands Commission any proposal by a state or local public
agency for the acquisition of lands pursuant to this chapter, which
lands are located on or near tidelands, submerged lands, swamp,
overflowed, or other wetlands which are under the jurisdiction of the
State Lands Commission, whether or not such lands are state-owned
or have been granted in trust to a local public agency; and the St
Lands Commission shall, within one year of such submittal, revi.
such proposed acquisition, make a determination as to the state s
existing or potential interest in the lands, and report its findings to the
Director of Parks and Recreation, who shall forward such report to
the Secretary of the Resources Agency.

(b) No provision of this chapter shall be construed as authorizing
the condemnation of state lands.

SEC. 2. Section 1 of this act shall become operative January 1,
1977, if the people at the special election provided in Section 3 of this
act adopt the Nejedly-Hart State, Urban, and Coastal Park Bond Act’
of 1976, as set forth in Section 1 of this act. Sections 2 to 8, inclusive,
of this act provide for the calling of an election and contain provisions
relating to, and necessary for, the submission of the Nejedly-Hart
State, Urban, and Coastal Park Bond Act of 1976 to the ple, and
for returning, canvassing, and proclaiming the votes thereon, and
shall take effect immediately.

TEXT OF PROPOSITION 7

This amendment pg)zposed by Assembly Constitutional Amend-
ment 96 (Statutes of 1976, Resolution Chapter 56) expressly amends
existing sections of the Constitution; therefore, existing provisions
proposed to be deleted are printed in strikeeut #ype and new provi-
sions to be inserted or added are printed in stalic type to indicate that
they are new.

PROPOSED AMENDMENT TO
ARTICLE VI

First—That Section 8 of Article VI thereof be amended to read:

886 SEC. 8. The Commission on Judicial Qualifieatiens Perform-
ance consists of 2 judges of courts of appeal, 2 judges of superior
courts, and one judge of a municiga.l court, each appointed by the
Supreme Court; 2 members of the State Bar who have practiced law
in this State for 10 years, appointed by its governing body; and 2
citizens who are not judges, retired judges, or members of the State
Bar, appointed by the Governor and a lproved by the Senate, a major-
ity of the membership concurring. terms are 4 years.

Commission membership terminates if a member ceases to hold
the position that qualified the member for appointment. A vacancy
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 shall be filled by the appointing power for the remainder of the term.

Second—That Section 18 of Article VI thereof be amended to read:
$86 SEC. 18. (a) A jud%‘e is disqualified from acting as a judge,
without loss of salary, while there is pending (1) an indictment or an
information charFing the judge in the United States with a crime
punishable as a felony under California or federal law, or (2) a recom-
mendation to the Supreme Court by the Commission on Judicial
i iens Performance for removal or retirement of the judge.

(b) On recommendation of the Commission on Judicial i
#ens Performance or on its own motion, the Supreme Court may
suspend a judge from office without salary when in the United States
the judge pleads guilty or no contest or is found guilty of a crime
punishable as a felony under California or federal law or of any other
crime that involves moral turpitude under that law. If the conviction
is reversed suspension terminates, and the judge shall be paid the
salary for the judicial office held by the judge for the period of suspen-
sion. If the judge is suspended and the conviction becomes final the
Supreme Court shall remove the judge from office.

(¢) On recommendation of the Commission on Judicial Quelif
#ens Performance the Supreme Court may (1) retire a judge for
disability that seriously interferes with the performance of the judge’s
duties and is or is likely to become permanent, and {2) censure or



remove a judge for action occurring not more than 6 years prior to
the commencement of the judge’s current term that constitutes wil-
ful misconduct in office, wilful and persistent failure or inability to
perform the judge’s duties, habitual intemperance in the use of intoxi-
cants or drugs , or conduc;é)rejudicial to the administration of justice
that brings the judicial office into disrepute. The commission may
r “ately admonish a judge found to have engaged in an improper
n or a dereliction of duty, subject to review in the Supreme Court
1. e manner provided for review of causes decided by a court of

appeal.

(d) A judge retired by the Supreme Court shall be considered to
have retired voluntarily. A judge removed by the Supreme Court is
ineligible for judicial office and pending further order of the court is
suspended from practicing law in this State. ]

(e) A recommendation of the Commission on Judicial Perform-
ance for the censure, removal or retirement of a judge of the Supreme
Court shall be determined by a tribunal of 7 court of appeal judges
selected by lot.

(6 The Judicial Council shall make rules implementing this sec-
tion and providing for confidentiality of proceedings.

TEXT OF PROPOSITION 10

This amendment proposed by Senate Constitutional Amendment
46 (Statutes of 1976, Resolution Chapter 59) expressly adds a section
to the Constitution; therefore, the new provisions to be added are
printed in italic type to indicate that they are new.

PROPOSED AMENDMENT TO

ARTICLE XI

SEC. 14. A local government formed after the effective date of
this section, the boundaries of which include all or part of two or more
counties, shall not levy a property tax unless such tax has been ap-
proved by a majority vote of the qualified voters of that local govern-
ment voting on the issue of the tax.

TEXT OF PROPOSITION 11

This amendment proposed by Senate Constitutional Amendment
53 (Statutes of 1976, Resolution Chapter 60) expressly amengiq an
existing section of the Constitution; therefore, existing provisions
proposed to be deleted are printed in strilceeut type and new provi-
sions to be inserted or added are printed in italic type to indicate that
they are new.

PROPOSED AMENDMENT TO
ARTICLE XIII

$86 SEC. 12. (a) Except as provided in subdivision (b), Fexes
taxeson personal property, possessory interests in land, and taxable
improvements located on land exempt from taxation which are not
a lien upon land sufficient in value to secure their payment shall be
levied at the rates for the preceding tax year upon property of the
same kind where the taxes were a lien upon land sufficient in value
to secure their payment.

(b) Inany yearin which the assessment ratio is changed, the Legis-
lature shall adjust the rate described in subdivision (a) to maintain
equality between property on the secured and unsecured rolls. -

TEXT OF PROPOSITION 13—continued from page 49

9713. The commission shall establish and maintain a general of-

_: for the transaction of its business at Los Angeles, California. The
commission may hold meetings at any other place when the conven-
ience of the members of the commission requires.

19714. A public record of every vote shall be maintained at the
commission’s general office.

19715. A majority of the commission shall constitute a quorum for
the transaction of its business or the exercise of any of its powers.

19716. The commission may visit, investigate, and place expert
accountants, and such other persons as it may deem necessary in the
office, track, or other place of business of any licensee for the purpose
of ¢11)etemzimhg that its rules and regulations are strictly complied

17

with.

19717. The commission may require that the books.and financial
or other statements of any person licensed under this chapter shall
reasonably be kept in a particular manner.

19718.  The commission, in carrying out its functions under this
chapter, ma];' take such testimony, require by subpoena the attend-
ance of such witnesses and the production of such books, records,
papers, correspondence, and documents, as the commission deems
advisable. Subpoenas shall be issued under the signature of the execu-
tive secretary or the chairman of the commission and shall be served
by any person designated by the executive secretary or the chairman.
Any member of the commission may administer oaths or affirmations
to witnesses appearing before the commission.

In case of disobedience to a subpoena issued under this section, the
commission may invoke the aid of the appropriate state court in
requiring compliance with such subpoena. Any court where such
person is found or transacts business may, in case of refusal to obey
a subpoena issued by the commission, issue an order requiring such
person to appear and testify, to produce such books, records, papers,
correspondence, and documents, and any failure to obey the order of
the court shall be punished by the court as a contempt thereof

19719. In lieu of requiring an affidavit or other sworn statement
In any application or ggwr document required to be filed with it, the
commission may require a certification thereof under penalty of per-
Jury, in such form as the commission may prescribe.

. Any person who willfully makes and subscribes any such certificate

“ich is materially false in any particular is guilty of a felony, and shall

punished in the manner prescribed by the Penal Code for the
punishment of perjury.

19720. Stewxnzz and other racing officials appointed or approved
by the commission, while performing duties required by this chapter

or by the commission, shall be entitled to the same rights and immuni-
ties granted gub]t’c employees by the provisions of Article 3 (com-
mencing with Section 820) of Chapter 1 of Part 2 of Division 3.6 of
Title 1 of the Government Code.

19721. The commission annually on or before January 31 shall
make a full report to the Governor and the Legislature of its proceed-
ings for the fiscal year and shall include therewith such recommenda-
tions as it deems desirable.

19722. The Attorney General shall enforce this chapter in his
capacity as a law enforcement officer.

Article 3. Racing Association Licenses

19726. Notwithstanding any other provision of law, including, but
not limited to, Section 337a of the Penal Code, the commission may
grant a license or licenses for the conduct of greyhound racing to any
racing association, as defined in this chapter.

19727.  No license granted by the commission shall be transferable
or permit the conduct of greyhound racing at any other facility unless
authorized by the commission.

19728. Each license granted pursuant to this chapter shall be in
writing, shall contain such reasonable conditions as are deemed
necessary or desirable by the commission for the purposes of this
chapter, and shall be subject to all rules, regulations, and conditions
prescribed by the commission. In considering each license applica-
tion the commission shall, among other things, require each applicant
to furnish each of the ibllowi:gt

(a) Financial statements and credit arrangements sufficient to in-
dicate capacity to organize, finance, build, and operate such facilities
as required. ‘

(b) -A selected site for the conduct of greyhound racing which
would be compatibly zoned and for which a preliminary environmen-
tal impact statement has been prepared.

(c) A plan for nuisance prevention, neighborhood preservation,
law enforcement, internal security, and other operational methods of
possible interest and concern to the surrounding area, supplemental
to and over and above, but connected to the enviconmental impact
report required hereby.

(d) Traffic and parking control analysis.

(e) Preliminary construction and site plans including landscaping
and beautification measures.

(f) An estimate of the direct tax revenue which will accrue to the
host governmental jurisdiction and an estimate of the economic bene-
fits to the surrounding community.
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Commission on Judicial Performance

Official Title and Summary Prepared by the Attorney General ‘7 |

COMMISSION ON JUDICIAL PERFORMANCE. LEGISLATIVE CONSTITUTIONAL AMENDMENT. Specifies
the powers which the Commission on Judicial Performance may exercise if, after conducting a preliminary
investigation, it determines that formal disciplinary proceedings should be instituted against a judge. Such powers
would permit public hearings on charges of moral turpitude, dishonesty, or corruption, and require public hearing at
request of judge charged absent good cause for confidentiality. Shortens the term of specified members of the
Commission from 4 to 2 years in order to provide for staggered terms. Prohibits members from serving more than two
4-year terms. Summary of Legislative Analyst’s estimate of net state and local government fiscal impact: This measure
would have a minor impact on state costs.

Final Vote Cast by the Legislature on SCA 6 (Proposition 92)

Assembly: Ayes 72
Noes 0

Senate: Ayes 36
Noes 0

Analysis by the Legislative Analyst

Background

Under the California Constitution, the Commission on
Judicial Performance investigates complaints regarding
the conduct of judges.

The Commission on Judicial Performance consists of
nine members. These members include five judges, who
are appointed by the Supreme Court; two members of
the State Bar of California, who are appointed by the
State Bar’s Board of Governors; and two representatives
of the public, who are appointed by the Governor and
approved by the Senate. The members serve four-year
terms. There is no express requirement that the terms be
staggered. Moreover, there are no provisions specifying
whether members may be reappointed. The commis-
sion’s recommendations for discipline of judges are sub-
ject to review and approval by the California Supreme
Court.

The commission receives, on average, about 400 com-
plaints against judges each year and determines that
about five cases warrant hearings. The complaints are
handled on a confidential basis, but become public when
they are filed with the Supreme Court. For less serious
cases of misconduct, the commission may privately rep-
rimand a judge. The Supreme Court may, but is not
required to, review these actions. For cases involving

serious misconduct, the commission may recommend to
the Supreme Court that judges be suspended, censured,
retired, or removed.

Proposal

This constitutional amendment shortens the terms of
specified members of the Commission on Judicial Perfor-
mance to two years in order to provide for stag ed
terms. The measure also prohibits members from se.
more than two four-year terms, but authorizes a member
whose term has expired to continue serving until a
successor is appointed. In addition, this measure specifies
that if the commission determines that formal proceed-
ings should be instituted, the judge or judges charged
may require the hearings to be public, unless the com-
mission finds good cause for making them confidential.
The measure also allows the commission, without further
review by the Supreme Court, to issue a public repri-
mand, with the consent of the judge, for conduct war-
ranting discipline. It further allows the commission to
issue press statements or releases, and explanatory state-
ments, as specified, or, in some instances, to open hear-
ings to the public.

Fiscal Effect
This measure would have a minor impact on state costs.
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Text of Proposed Law

This amendment proposed by Senate Constitutional
Amendment 6 (Statutes of 1988, Resolution Chapter 67)
ev—resslv amends the Constitution by amending sections

eof: therefore. existing provisions proposed to be
deleted are printed in strteesut Bvpe and new provisions
proposed to be added are printed in italic type to indicate
that they are new.

PROPOSED AMENDMENTS TO ARTICLE VI,
SECTIONS 8 AND 18

First—That Section 8 of Article VI thereof is amended
to read:

SEC. 8. (a) The Commission on Judicial Perfor-
mance consists of 2 judges of courts of appeal, 2 judges of
superior courts, and one judge of a municipal court, each
appointed by the Supreme Court; 2 members of the State
Bar of California who have practiced law in this State for
10 vears, appointed by its governing body; and 2 citizens
who are not judges, retired judges, or members of the
State Bar of California, appointed by the Governor and
approved by the Senate, a majority of the membership
concurring. Al Except as provided in subdivision (b), all
terms are 4 vears. No member shall serve more than 2
4-year terms.

Commission membership terminates if a member
ceases to hold the position that qualified the member for
appointment. A vacancy shall be filled by the appointing
power for the remainder of the term. A member whose
term has expired may continue to serve until the vacancy
hr heen filled by the appointing power.

y /) To create staggered terms among the members of
the Commission on judicial Performance, the following
members shall be appointed, as follows:

(1) The court of appeal member appointed to immedi-
ately succeed the term that expires on November 8, 1988,
shall serve a 2-year term.

(2) Of the State Bar members appointed to immedi-
ately succeed terms that expire on December 31, 1988, one
.member shall serce for a 2-year term.

Second—That Section 18 of Article VI thereof is
amended to read:

SEC. 18. (a) A judge is disqualified from acting as a
judge, without loss of salary, while there is pending (1) an
indictment or an information charging the judge in the
United States with a crime punishable as a felony under
California or federal law, or (2) a recommendation to the
Supreme Court by the Commission on Judicial Perfor-
mance for removal or retirement of the judge. )

(b} On recommendation of the Commission on Judi-

cial Performance or on its own motion, the Supreme -

Court may suspend a judge from office without salary
when in the United States the judge pleads guilty or no
contest or is found guilty of a crime punishable as a felony
under California or federal law or of any other crime that
involves moral turpitude under that law. If the conviction

is reversed suspension terminates, and the judge shall be
paid the salary for the judicial office held by the judge for
the period of suspension. If the judge is suspended and
the conviction becomes final the Supreme Court shall
remove the judge from office.

(c) On recommendation of the Commission on Judi-
cial Performance the Supreme Court may (1) retire a
judge for disability that seriously interferes with the
performance of the judge’s duties and is or is likely to
become permanent, and (2) censure or remove a judge
for action occurring not more than 6 years prior to the
commencement of the judge’s current term that consti-
tutes wilful misconduct in office, persistent failure or
inability to perform the judge’s duties, habitual intemper-
ance in the use of intoxicants or drugs, or conduct
prejudicial to the administration of justice that brings the
judicial office into disrepute. The eemissien Commis-
ston on Judicial Performance may privately admonish a
judge found to have engaged in an improper action or &
dereliction of duty, subject to review in the Supreme
Court in the manner provided for review of causes
decided by a court of appeal.

(d) A judge retired by the Supreme Court shall be
considered to have retired voluntarily. A judge removed
by the Supreme Court is ineligible for judicial office and
pending further order of the court is suspended from
practicing law in this State.

(e) A recommendation of the Commission on Judicial
Performance for the censure, removal or retirement of a
judge of the Supreme Court shall be determined by a
tribunal of 7 court of appeal judges selected by lot.

£y If, after conducting a preliminary investigation,
the Commission on judicial Performance by vote deter-
mines that formal proceedings should be instituted:

(1) The judge or judges charged may require that
formal hearings be public, unless the Commission on
Judicial Performance by vote finds good cause for confi-
dential hearings.

(2) The Commission on Judicial Performance may,
without further review in the Supreme Court, issue a
public reproval with the consent of the judge for conduct
warranting discipline. The public reproval shall include
an enumeration of any and all formal charges brought
against the judge which have not been dismissed by the
commission. ‘

(3) The Commission on Judicial Performance may in
the pursuit of public confidence and the interests of
Justice, issue press statements or releases or, in the event
charges involve moral turpitude, dishonesty, or corrup-
tion, open hearings to the public. '

(g) The Commission on Judicial Performance may
issue explanatory statements at any investigatory stage
when the subject matter is generally known to the public.

(h) The Judicial Council shall make rules implement-
ing this section and providing for confidentiality of
proceedings.

J
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Commission on Judicial Performance

Argument in Favor of Proposition 92

For our system of justice to work. it is absolutely
necessarv that we have complete faith in our judges.

For the most part, California has been blessed with a
judiciary of integrity. While some citizens will always
object to the policies of particular judges, few would
question their honesty and basic decency. When judicial
abuses do occur, however, they must be addressed
promptly, decisively and with sufficient openness to
assure continued public confidence.

Our State Constitution provides for a Commission on
Judicial Performance which investigates charges against
judges and makes recommendations to the Supreme
Court, including censure or removal from the bench
when appropriate.

The Supreme Court has the final word, but the com-
mission does the real work. Trouble is, the nine-member
comumission, including five judges and two attorneys, does
its work in complete secrecy. The press and the public are
barred from proceedings and any knowledge of the
charges or facts in the case.

Between 1960 and 1987, only 25 of the 7,185 complaints
lodged with the commission resulted in public punish-
ment. Even if a judge has already been publicly tried and
convicted of a misdemeanor, the disciplinary proceedings
of the commission based on the same misconduct are
closed to the public. »

Judges should not be subject to public suspicion based
on a mere complaint but once formal charges are filed,
perhaps the public should know. That is what happens in
24 other states. That is how cases are handied involving
doctors, lawyers, and other professionals.

Proposition 92 proposes to open disciplinary proceed-
ings against judges in a limited but reasonable way. It

¢

does not require public proceedings following formal
charges as in other states. It simply allows an accused
judge or the commission to open proceedings subsequent
to formal charges in appropriate cases. Due to the high
quality of our judiciary, this change poses no threat of
endless public spectacle. After all, in 1987 only five judges
in California faced any formal charges at all.

Proposition 92 also includes provisions which allow the
accused judge and the commission to agree to a public
reprimand as well as provisions which stagger the terms
of commission members. .

This proposition was drafted in part by the Commission
on Judicial Performance itself, with the help of the
Judicial Council and the California Judges Association. All
agree that the primary job of the commission is to protect
the public from judicial misconduct. All believe this
amendment represents a sensible accommodation of the
public interest. ,

We’re proud of our judges and the fine work they do.
But every public official, no matter how high the office,
must ultimately be accountable to the public. When the
integrity of our courts comes under question, we can ill
afford to be bound by a rule which concludes in every
case that the public and press are better off in the dark.
Such absolute secrecy is the antithesis of democracy.

Provide a little sunlight in this critical area of gove. ‘)
ment. Vote yes on Proposition 92. ¢

ED DAVIS
State Senator, 19th District

BILL LOCKYER
State Senator, 10th District ’ )

TOM McCLINTOCK
Member of the Assembly, 36th District

Rebuttal to Argument in

I agree with the proponents that we need complete
faith in our judges and therein lies our difference. The
proponents do not go far enough in their proposal in
changing the commission on judicial performance. If
you‘re going to amend the Constitution then do it right
the first time.

Too many ignorant and incompetent lawyers are ap-
pointed as judges who too often become arrogant in their
security of immunity. The record of the commission on

. judicial performance, given by the proponents, i.e., only

25 out of 7,185 complaints resulted in public punishment
in 27 years speaks for itself—wimpy—merely a wrist-
slapping public entity that is neither useful nor cost

Favor of Proposition 92

effective in its present state. Their poor record is under-
standable—presently there are 5 judges, 2 lawyers, and 2
laypeople on the commission who recommend to the
Supreme Court (more lawyer-justices) to censure or
remove a brother. '

Change it to 5 laypeople (women and minorities should
be represented), 2 judges, and 2 lawyers and give them
some teeth by letting them have the sole power to
censure or remove rogue judges. Only then would the
public’s confidence be restored in their judicial system.

VOTE NO on Prop 92. The legislators need to place
another measure on the ballot with the above recommen-
dations.

STEVE D. WILSON, Ph.D.
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The Commission on Judicial Performance consists of 5
judges, 2 lawvers and 2 nonlawyers serving terms of 4
vears. The function of the commission is to investigate
alleged judicial misconduct and take appropriate action.

The Commission on Judicial Performance may clear a
judge of anv wrongdoing or admonish a judge if miscon-
duct is found. The commission may also recommend that
the California Supreme Court censure or remove a judge
from office.

When one considers how judges gain office, it becomes
quite evident why California needs an active, indepen-
dent Commission on Judicial Performance.

Judges of the trial courts in California’s 38 counties
(called justice courts, municipal courts and superior
courts) are supposed to be elected; however, the State
Constitution provides that vacancies may be filled by
appointment of the Governor. When a new judgeship is
created or when a local judge retires, a vacancy exists and
the Governor makes an appointment. Once appointed,
the new judge will never be on the ballot unless a local
lawyer has the unmitigated gall to run against the appoin-
tee and give local voters a choice in the matter.

J-?7es of the higher, appellate courts (the court of
ap, .and the California Supreme Court) are appointed
" ¥he Governor, confirmed by a Commission on Judicial
.ppointments and serve the unexpired portion of the
12-year terms held by their predecessors. At the next
gubernatorial election, appellate court judges (actually
called “justices”) appear on the ballot for approval or
rejection by voters. If appellate court justices are rejected

Argument Against Proposition 92

by voters, the Governor has the opportunity to appoint
replacements.

A lot of money is at stake in California’s court system.
Multimillion-dollar lawsuits are pending. The potential
for corruption certainly is present.

Perhaps more important, however, is the need to
control the arrogance of too many judges. We need a
mechanism for instilling and ensuring humility and re-
spect for the law in those lawyers who manage to gain
appointment to judicial office.

Given that local attorneys are afraid to run against
appointed trial court judges and that voters seldom
receive much information when it comes time to approve
or reject appellate court justices, the Commission on
Judicial Performance is left to hold judges accountable
and ensure that ours is a system of laws and not men.

That brings us to Proposition 92. This measure would
stagger the terms of the 9 members of the commission
and establish a two-term limit.

A two-term limit is desirable for many government
positions, although, in this case, a one-term limit would be
better.

Staggering terms is NOT desirable because periodically
replacing the entire commission could allow new mem-
bers to replace the entire staff and completely revise the
operation, if necessary.

Voters should reject Proposition 92 and the Legisiature
should place on the ballot another measure that would
establish a one-term limit and provide for more than 2
nonattorneys on the commission.

STEVE D. WILSON, Ph.D.

Rebuttal to Argument Against Proposition 92

Since its creation in 1960, the Commission on judicial
Performance has responded to complaints involving the
conduct of judges. While the judges of California are not
perfect, they have forged a tradition of excellence of
which we can be proud. Proposition 92 seeks to ensure
California’s position as a national leader in the law.

Occasional breaches of judicial conduct are inevitable
but no major or systematic problem exists in California.
Accordingly, Proposition 92 has been drafted with the
objective of assuring continued public confidence in a
fine system through increased openness.

After 28 years it is appropriate that some adjustments
be made to the operation of the Commission on Judicial
Performance.

The argument against Proposition 92 indicates that the
oppr“ent shares some of the same objectives as those who
sup, . Proposition 92. While it is difficult to determine
J most appropriate degree of scrutiny, it is clear that

both opponent and proponents desire greater public
accountability. The differences in perspective appear
minor.

Proposition 92, which is the product of numerous open
hearings in the Legislature, was drafted with the expert
assistance of the Commission on Judicial Performance
and is designed for the sole purpose of making the
Commission more responsive to the needs of the public.

Proposition 92 is not intended to allay the concerns of
every disgruntled litigant, or resolve every potential
problem with the judiciary, but is a sound move in the
right direction.

Vote yes on Proposition 92.

ED DAVIS

State Senator, 19th District
BILL LOCKYER

State Senator, 10th District

TOM McCLINTOCK
Member of the Assembly, 36th District
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David Roberti, Chairman’
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ACA 46 (W. Brown)

As Anended August 9, 1994
Hearing date: August 9, 1994
Constitution :
MLK:rn

COMMISSION ON JUDICIAL PERFORMANCE
HISTORY ° N

Source: Author

Prior Legislation: None

Support: Unknown

Opposition: Unknown

Assembly Floor vote: Ayes 78 - Noes 0

KEY ISSUES

SHOULD THE MEMBERSHIP OF THE COMMISSION ON JUDICIAL PERFORMANCE BE
CHANGED TO REFLECT A MAJORITY OF PUBLIC MEMBERS?

SHOULD THE COMMISSION ON JUDICIAL PERFORMANCE HAVE THE POWER TO
REMOVE A JUDGE FROM OFFICE?

SHOULD THE COMMISSION ON JUDICIAL PERFORMANCE BE AUTHORIZED TO BAR
A FORMER JUDGE, WHO HAS BEEN CENSURED, FROM RECEIVING AN
ASSIGNMENT, APPOINTMENT OR REFERENCE FOR WORK FROM ANY CALIFORNIA
STATE COURT? .

ONCE FORMAL PROCEEDINGS ARE INITIATED AGAINST A JUDGE, SHOULD ALL
PAPERS BE PUBLIC?

SHOULD THE EMPLOYEES OF THE COMMISSION ON JUDICIAL PERFORMANCE HAVE
ABSOLUTE IMMUNITY FROM CIVIL SUIT FOR ALL CONDUCT TAKEN WITHIN THE
COURSE OF THEIR OFFICIAL DUTIES?

SHOULD PERSONS WHO GIVE STATEMENTS TO THE COMMISSION ON JUDICIAL
PERFORMANCE BE PROTECTED FROM ADVERSE EMPLOYMENT ACTIONS AS A
RESULT OF THOSE STATEMENTS?

(More)

LIS-9




ACA 46 (W. Brown)
Page 2

PURPOSE

The California Constitution currently specifies the menmbership,
terms of office, and appointing powers with respect to the
composition of the Commission on Judicial Performance.

This bill would revise the nmembership, terms of office and
appointing powers with respect to the Commission on Judicial
Performance.

The California Constitution currently provides that the Supreme
Court, on recommendation of the Commission on Judicial Performance,
can remove a judge from office, retire a judge or censure a judge.

This bill provides that, subject to review by thevSﬁpreme Court,
the Commission on Judicial performance, can remove a Jjudge from
office, retire a judge or censure a judge.

The California Constitution currently provides that the Commission &
on Judicial Performance may privately admonish a judge who has &
engaged in an inmproper action or dereliction of duty. D

This bill provides that the Commission on Judicial Performance may
also privately admonish a former judge who has engaged in an
improper action or dereliction of duty.

Under existing law, formal Commission proceedings are governed by
the California Rules of Court.

This bill provides that the Commission shall make the rules for
investigation of judges and for formal proceedings against judges.

This bill provides that once formal charges are brought against a
judge, all papers are to be public.

This bill provides that the Commission may make explanatory

statements to the public at any time. -
. S

This bill provides that the Commission's budget shall be separate %Egg
o

from the budget of any other state agency or court.

The purpose of this bill is to revise the membership, structure and
procedures of the Commission on Judicial Performance in order to
provide for more accountability by judges and enhance the public's
confidence in the judiciary.

SOCIOECONOMIC J USTICE INSTITUTE (More)

RESEARCH & EDUCATIOMN & PoOLIiCcYy



Pat
SJI


ACA 46 (W. Brown)
Page 3

COMMENT

1. Background

The Commission on Judicial Performance (Commission) was founded
in 1960. It currently has nine members: two justices of the
courts of appeal, two judges of the superior courts, and one
judge of the municipal court, all appointed by the Supreme
Court: two attorneys appointed by the State Bar; and two lay
citizens appointed by the Governor and approved by the majority
of the Senate. Fach member is appointed to a term of four
years. The terms are staggered. The Commission meets
approximately seven times a year, and the meetings usually last
two days. It employs a staff of thirteen. ‘

The primary duty of the commission is to investigate charges of
willful misconduct in office, persistent failure or inability
to perform the duties of a judge, habitual intemperance in the
use of intoxicants or drugs, conduct prejudicial to the
administration of justice that brings the judicial office into1
disrepute, or other improper actions or derelictions of duty.

In recent months the commission has come under fire in a number
of newspaper articles. The main line of attack has been the
secret nature of the commissions proceedings. Also frequently
cited is the fact that there are few public members on the
board and that no judge has been removed by the commission
since 1988,

This bill is intended to make changes in the commission's
make-up and proceedings in order to address these and other
problems and thereby make judges more accountable.

2., Change in the nmembership

a) Current membership

Currently, the California Constitution provides that the ) o
commission be made up of the following: ﬁgﬁ
2 court of appeal judges - Appointed by Supreme Court ‘
2 superior court judges Appointed by Supreme Court
1 municipal court judge Appointed by Supreme Court
2 members CA State Bar Appointed by the State Bar

1.The information in the first two paragraphs of this section was
taken from the State of California Commission on Judicial
Performance 1993 Annual Report, p.1l.

»
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2 public members : Appointed by the Governor
and approved by a majority
of the Senate

b) This bill

This bill provides that the membership of the commission will
be changed to the following:

1 court of‘appeal.judge Appointed by Supreme Court

1 superior court judge Appointed by Supreme Court

1 municipal court judge Appointed by Supreme Court

2 members CA State Bar : Appointed bjﬁStaﬁe Bar

6 citizens 2 appointed by Governor = I

2 appointed by Senate Rules
2 appointed by the Speaker

This bill would create a majority of public members on the
commission., It is asserted that since the majority of the
problems the commission deals with are ethics related and not
technical legal issues, it is not necessary that someone have a
legal background in order to determine whether or not a judge
should be disciplined. .

¢) Separation of powers?

One of the issues that has been raised when it has been =
suggested that the commission contain a majority of public &
members is a question of separation of powers. Would the fact -
that the majority of those who will be determining the fate of -
judges have been appointed by the executive and legislative
branches lead to a separation of powers problem? The argument:
would be that these members could combine to put pressure on

the judiciary. The legitimacy of this argument is unclear, Pt

however, 1f appearances are part of the problem with the '%%1
current make up of the commission it may be an argument worth %ﬁ%
further discussion. s

d) other alternatives

The membership of the commission can be structured in any
number of ways.

The judges assert that in their opinion public members are

essentially the same as attorney members, they are nonjudges.
Furthermore, although the issues addressed by the commission

(More)
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pertain to ethical matters, the argument still exists that a
judge or attorney who is familiar with the court may have a
better insight into what is proper conduct in court than a
public member with no legal experience. Thus, it is unclear
that having public members as the majority is necessary or
beneficial.

The Judicial Council's Standing Advisory Committee on Judicial
Performance Procedures suggested a committee make-up of 4-4-4,
Thus no one group has a majority.

A compronmise which was suggested by at least one judge was to
create a commission of 4-4-4, but have two of the attorney
members appointed by the legislature and and two by the Bar
instead of all four by the Bar. Thus, the commission would be
made up as follows: -

3
3

4 Judges Appointed b§ Supreme Court

2 Attorneys 1 Appointed by Senate.Rules
1 Appointed by the Speaker

2 Attorneys Appointed by the State Bar

4 Citizens ' 2 Appointed by the Governor

1 Appointed by Senate Rules
1 Appointed by the Speaker

This make~up would address the concerns of the Judicial Council
and the Judges while at the same time gives the Legislature the
control over which attorneys are appointed.

SHOULD THERE BE A MAJORITY OF PUBLIC MEMBERS?

SHOULD THERE BE AN EQUAL NUMBER OF JUDGES, ATTORNEYS AND PUBLIC -
MEMBERS?

SHOULD THERE BE AN EQUAIL NUMBER OF JUDGES, ATTORNEYS AND PUBLIC

MEMBERS WITH THE LEGISLATURE APPOINTING TWO OF THE ATTORNEYS? N
S

Removal from office %ﬁ%
&

Under existing law the Supreme Court, acting on recommendation
of the commission or on its own motion, may suspend a judge
from office, without salary, if the judge pleads or is found
guilty of a felony. If the conviction becomes final the judge
shall be removed from office by the Supreme Court.

This bill provides that the commission shall suspend a judge
from office, without salary, if the judge pleads or is found
guilty of a felony and that the commission shall remove the
judge when the conviction becomes final.

{More)
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This provision places the suspension power and removal power in
the hands of the commission and makes the suspension mandatory.

4. Discipline actions.
a) Retiring or censuring a judge.

Under existing law the Supreme Court on recommendation of the
commission may retire a judge for a permanent disability which
seriously interferes with the judge's duties or censure a judge
for misconduct in office.

This bill places the power to retire or censure a judge or.

former judge in the hands of the commission, subject to review

in the Supreme Court. If the judge belng retired or censured

is a Supreme Court Justice then the review will'be by seven

appeals court judges drawn by lot. .

This bill allows the censure or public admonishment of a judge
or former judge for actions occurring not more than 6 years

prior to the commencement of the judge's current term or of the &
former judge's last term. =

Under existing law censure is provided for willful misconduct
in office, persistent failure or inability to perform their
duties, habitual intemperance in the use of intoxicants or
drugs, and conduct prejudicial to the administration of Jjustice
that brings the office into disrepute.

Thig bill adds a violation of the Code of Judlc1a1 Ethics to
current list of violations.

b) Private admonishments.

One of the perceived problems with the Commission has been
the fact that they have the ability to privately admonish a
judge. This bill allows the private admonishment of a judge or

former judge who has been found to engage in improper action or i
dereliction of duty. ?ﬁg

1 ‘%&55‘5
The author believes that the criticism the Commission has had “af

in the past should be solved by changing the make-up of the
committee so that the judges do not constitute a majority.

¢) Supreme Court Review.

The Supreme Court has 120 days to review these decisionsg,
otherwise the commission's decision remains in effect. The

{More)
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review can either be sought on the Supreme Court'!s own accord
or upon application by the judge or former judge. The bill
provides that the Supreme Court can make an independent, thus
de novo, review.

d) Bar judge from future court assignments,

This bill grants the commission the power to bar a former judge

who has been censured from receiving an assignment, appointment
or reference of work from any California state court.

Formal proceedings.

Under this bill, once formal proceedings have been initiated
agaznst a judge, all subsequent papers and proceedings shall be
public to the same extent as criminal proceedlngs would bhe
public in court. g

In their suggested changes to the Commission, the Judicial
Council's Standing Advisory Committee on Judicial Performance
Procedures, suggested that in formal proceedings, while all
papers should be public, the Commission should have the ability
by a 2/3 of the membership of the Commission, to close all or
part of the public proceedings. This would be done when the
need to protect the privacy of a witness outweighs the need for
public disclosure. They would further require that the
Commission set forth in writing why any hearing was closed.

SHOULD THE COMMISSION HAVE THE ABILITY TO CLOSE A HEARING BY A
TWO-THIRDS VOTE? ‘

Civil immunity.

This bill provides that members of the commission, commission
staff, and the examiners and investxgators employed by the
commission are absolutely immune from suit for all conduct
within the course of their official duties.

The Commission shall make the rules for formal proceedings.

Presently, formal proceedings by the Commission are governed by
the California Rules of Court.

This bill provides that the Commission shall make the rules for
investigation of judges and for formal proceedings against
judges.

If the Commission is to make the rules for formal proceedings
against judges, then what rules will apply after this
Constitutional Amendment passes and prior to the time the rules
are made?

{More)
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SHOULD THE RULES OF COURT REMAIN THE RULES FOR FORMAL
PROCEEDINGS OF THE COMMISSION?

IF THE COMMISSION IS TO MAKE THE RULES, SHOULD NOT SOME
PROVISION FOR INTERIM RULES BE MADE?

Miscellaneous

This bill also contains the following provisions:

~Members of the commission shall serve no more than two four
year term, or a total of ten years if the nmember has been
appointed to fill a vacancy.

~Positions on the commission will be staggered.;

~The commission may disqualify a judge from actxng as a judge,
without loss of salary, upon notice of formal proceedings
charging the judge with misconduct.

-No civil action or adverse employment action may be maintained
against a person based on statements presented by the person to
the commission.

-The Supreme court has jurisdiction in any civil action or
other legal proceeding brought against the Commission by a
judge who is a respondent in Commission proceedings.

~The Commission make explanatory statements to the public at
any tinme. ,

~The Commission's budget shall be separate from the budget of
any other state agency or court.

Structure of the commission

Under existing law the members of the commission serve both
investigative and adjudicatory functions.

In some states the judicial disciplinary body is actually made
up of two different commissions. One performs solely the
investigative function and the other the adjudicatory function.
Other states have only one commission which is divided into
subgroups with no subgroup performing both the investigative
and adjudicatory functions on any one case. The public, judge
and attorney make-up of the subgroups are different in each
state. In sone cases publlc members may make-up the majority
of the investigative panel in other cases the subgroups may
have an equal ratio of all groups.

(More)
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10.

SHOULD THE INVESTIGATIVE AND ADJUDICATORY FUNCTIONS OF THE . -
COMMISSION BE SEPARATED?Y

Comparison to SCA 44 and SCA 37.

At this point, SCA 44 (Alquist), which passed this committee on
June 22, and this bill are substantially similar with the ‘
exception that SCA 44 places the responsibility for the
drafting of the Code of Judicial Conduct in the Supreme Court.

It should be noted that SCA 37 (Hart), which passed this
committee on April 7 and is currently in the Assembly Committee
on Elections, Reapportionment and Constitutional Amendments,
has been amended in the Assembly to address some of the issues
addressed in SCA 44 and this bill. SCA 37 does not conform to
SCA 44 or this bill and most significantly itveliminates all

private admonishments.
s e vk e o e o K
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June 6, 1994

The Honorable Phillip Isenberg
Chairman, Assembly Judiciary Committee
State Capitol, Room, 6005

Sacramento, CA 95814

RE: Attorney General Daniel Lungren’s Letter of Support
for ACA 46 (Brown)
Judicial Performance Commission Procedures
Assembly Judiciary Committee Hearing: June 15, 1994,
at 9:00 a.m.

Dear Assemblyman Isenberg:

Last Thursday, I met with Mr. Gene Erbin of your staff. 1In
response to his request, I am writing this letter to explain the
position of the Attorney General regarding ACA 46, as well as to
describe some of the special problems that this office has had to
address with respect to the current system of sacret judicial
discipline in this state.

As you may know, the Attorney General supports both ACA 46
(Brown) as well gs a substantially similar proposal in the Senate
{SCA 44 [Alquist]}). Attorney General Lungren is committed to the
vigorous enforcement of standards of public integrity on the part
of all of our public officials and believes that greater
openness in these proceedings will serve both to.enhance both

public confidence in the Commission’s woxrk and to further the : T
interests of justice. I also note that last Thursday, the Boaxrd R
of Directors of the California District Attorney’s Association %gﬁ
(C.D.A.A,) also voted to support these measures. i

This office has a special role inside the judicial
disciplinary system. Under Government Code section 68702, the
Commission on Judicial Performance obtains the services of our
Criminal Division prosecutors, either during the preliminaxy
investigation (California Rules of Court, rule 904.2), or
immediately after the commencement of "formal proceedings."

JIT/RES
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{Rule 905. ) We then act as "examiners" [prosecutors] in
presenting the case against the accused judge, from the time of
the formal hearing before designated special masters (xrule 908)
until, if necessary, the final disposition of the case in the
California Supreme Court (rule 921). At any given time as many
as eight to ten of our attorneys throughout the state are
involved in Judicial Performance representation; I personally
have been assigned to formal disciplinary proceedings as examiner
in some eight cases.

Because this entire activity is cloaked with
confidentiality (Cal. Const., art. VI, § 18(h)); Rule 902), and
because the Commission on Judicial Performance is an important
c¢lient of this department to whom we have ethical
responsibilities, parts of this letter must necessarily be vague.
Accordingly, I believe that it would be both unlawful and
inappropriate in this letter, or in any later testimony, to
identify particular cases, judge’s names, locations, courts, the
nature of the allegations, and whether or not the matter is still
pending, unless the matter is now in the public record. I do
feel, however, that the continuing public policy issues raised by
the current system of secrecy cannot be intelligently addressed
without some broad level of disclosure, and feel that your
Committee needs this information to do its work.? It is with
some irony that I conclude that the rules of secrecy may to sone
degree impair your committee’s ability to understand the
deficiencies of the current system of judicial discipline in this
state. As will be seen, the current status of the system of
judicial discipline in this state has some troubling aspects.

For reasons that will be explained herein, the Attorney
General’s Office believes that this bill‘’s proposed opening of
all formal judicial disciplinary proceedings, after the initial
confidential investigatory stage to weed out groundless or

1. Pormal proceedings are instituted only after a preliminary o lph
investigation is conducted (rule 904(3)), after the accused judge is  .*
given a reasonable opportunity to respond to the allegations in iy
writing (rule 904.2), and after the Commission has voted that there
are sufficient grounds to issue the final accusatory pleading, the
Notice of Formal Proceedings, (Rule 905.)

2. I note that in the same spirit, the Commission provides
general descriptions of the past year’s private admonishments and
advisory letters in its Annual Report to illustrate the nature of
the misconduct meriting discipline and thus provide general
information to the public. Although these admonishments or advisory
letters clearly fall within the ambit of confidentiality, the
Commission gives descriptions of the cases but does not include
names, places, or geographical identifying information.

3
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unsupported allegations and to determine probable cause (rules
900~305), is absolutely vital. This office also feels that this
bill’s resexrvation of exclusive procedural jurisdiction to the
Supreme Court is also necessary. A system of completely open
"formal proceedings" is not only valuable for reasons of "good
government," but also will: (1) better protect complaining
witnesses from judicial retaliation in these cases, and (2)
insure full and accurate fact-finding in the judicial discipline
system. It is submitted that the present system of
confidentiality in formal proceedings is clearly unworkable and
is impairing the ability of the system to accomplish its goals .Y/

The California Constitution of course currently provides for
open formal proceedings in some cases. In 1988, the voters of
this state enacted Proposition 92 (SCA 6). In that measure they
unequivocally spoke in favor of open judicial disciplinary
hearings in these cases if the charges involved "moral turpitude,
dishonesty, or corruption." (Cal. Const., art VI, § 18 (£)(3).)
That constitutional command has however proven to be illusory.
Despite a number of previous Commission on Judicial Performance
determinations to conduct open judicial disciplinary hearings
under this constitutional criteria, an open hearing has yet to be
conducted in this state some six years later. The answer as to
why this has happened is not available to the public; it is found
in sealed files of the secret litigation that has kept these
hearings closed. Judges charged with acts of judicial misconduct
found by the Commission to involve moral turpitude; dishonesty,
or corruption, and facing such open hearings, have in each case
sought and received some form of secret writ relief from other
courts of record in this state. This complete frustration of
these constitutional provisions concerning open hearings,
accomplished by the use of secret judicial proceedings, raises
troubling questions regarding the functioning of California’s
judicial disciplinary procedures. It also raises a disturbing
appearance of impropriety: the spectre of judges throughout this
state exercising their extraordinary writ jurisdiction in sealed
proceedings to intervene and mandate secrecy in disciplinary s

proceedings involving their judicial brethren. gﬁ&
P
Perhaps some examples will serve to illustrate the nature of A

what is occurring in sealed proceedings. In one case involving a
Commission order for an open hearing, two different judges
granted extraordinary writ relief and ruled that irreparable
injury would be done to an accused judge’s reputation and
reelection prospects if the public was apprised before the next

3. It should be noted that some 29 states now conduct all
formal judicial disciplinary proceedings in public. (Rosenbaunm,
American Judicature Society, "Practices and Procedures of State
Judicial Conduct Organizations," Appendix A, Table 3.)

£
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election that this judge had been formally accused by the
Commission of misconduct involving moral turpitude, dishonesty,
or corruption., Inherent in these rulings was the conclusion that
the accused judge’s political interests outweighed any interest
the voters might have before they cast their ballots in learning
the truth: that this judge had been charged with serious
misconduct. We submit that in mandating open hearings for “"moral
turpitude® charges, the 1988 electorate necessarily considered
and rejected the concept that a judge’s reputation and political
interests prevailed over the public’s right to know in such

cases.,

In anothexr case of so-called "open hearing litigation," one
court issued an opinion that a rule of court pertinent to these
issues was unconstitutional. Having done so, the’court then
declared the opinion secret and ordered it sealed, leaving no
future guidance on the issue for other courts or interested

parties.

There is also a practical aspect of this issue that concerns
the Attorney General’s Office. Secret litigation concerning
whether or not secrecy will apply to a Commission’s formal
proceeding is consuming a significant number of attorney hours in
this department. In one formal proceeding assigned to this
department, writ litigation of the open hearing issue has now
been ongoing for over one year. And with serious allegations
pending against a sitting judge in such circumstances, there is
no real option other than to give in to a secret trial when the
possibility of an open hearing will only follow pxrotracted
litigation. 1In a case I am familiar with, at least as many
attorney hours have been devoted to confidentiality issues as to
the substantive questions of investigation of judicial misconduct
and preparation for the formal hearing. Because of the lack of
any published appellate precedent regarding open hearings, this
secret process has necessarily become lengthy and duplicative. E
In the currently austere budgetary environment for state

government, there is a genuine public policy question as to o
whether a major expenditure of attorney-hours on judicial secrecy ?ﬁﬁ
issues is either desirable or necessary.” T

4, For all of these reasons, it is our view that changing
current law so as to create a presumption in favor of open hearings
would be a serious mistake. Any proposal short of the entire
elimination of closed hearings will unquestionably spawn secret
litigation by accused judges in every case where there is a
Commission determination that an public hearing is appropriate.
such a presumption would in no way ameliorate the current problems
and would instead result in the identical conditions that the
judicial disciplinary system now faces.
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(1) It is the unanimous opinion of the examiners in this
department that complete openness during formal proceedings would
serve to better protect our complaining witnesses from harassment
or retaliation by the accused judge. Very shortly after the
start of formal proceedings, the accused judge learns through the
process of discovery who the witnesses against him are and what
the substance of their testimony will be. (California Rules of
Couxt, rule 907.5.) On the other hand, the complaining witnesses
are not allowed to know the substance of the allegations being
made against the judge, who the other witnesses are, what the
judge’s response has been to the allegations, what decisions are
being made by the Commission, oxr even the findings of the special
masters after the hearing as to whether they found this witness’
testimony credible. The typical witness for the examiner is a
court clerk, court reporter, bailiff, deputy public defender,
deputy district attorney, or private practitioner; these people
typically must work in the same courthouse with the accused judge
throughout the lengthy process of formal proceedings, and
sometimes afterwards. Judges, particularly in California‘’s rural
counties where many of these cases take place, wield tremendous
power and influence in their respective communities. By
cooperating with the Commission, complaining witnesses are aware
that they place their career or even their livelihood at risk.

In addressing judicial disciplinary reform, the Attorney
General's Office urges this Committee to consider their interests
as well.

The current system of secrecy makes the awkward position of
these often courageous persons even more difficult., In view of
the existence of discovery procedures, any argument that
confidentiality during formal proceedings protects any interests
other than those of an accused judge is simply absurd. Accused
judges often use the secrecy rules of formal proceedings as both
a sword and a shield: they may release or withhold information,
depending upon their perceived self-interest, while demanding
that the complaining witnesses be held to the statutory
requirement of silence and thus not be allowed to publicly defend
themselves or correct the record when falsehoods are spread.
Without knowing whether there is any substance to examiner’s case
against the judge, and because of the rules of confidentiality,
witnesses are quite understandably often reluctant to get
involved., Many witnesses sinply have no trust in a secret
proceeding and feel a "coverup' under such circumstances is
likely. And formal proceeding cases are often settled short of a
hearing; the victim/witnesses involved cannot ever be informed of
the disposition reached in such a situation.

Experience has also shown that retaliation in these cases
against the complainants is commonly encountered. Because of the
secrecy rules, there is often general ignorance in the legal
community regarding the nature or even the existence of formal

&
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proceedings. This often sexrves to facilitate any disinformation
and retaliation by an accused judge. As an example, in one case
a contract public defender was a key complaining witness. When
the accused judge learned of the public defender’s statements to
the examiners, he simply approached the county administrative
officer and attempted to have the defender’s contract terminated
for supposed "incompetency and inefficiency." Because of the
secrecy surrounding the case, the county administrative officer
had no reason to know about the formal proceedings and thus no
reason to know that what was transpiring was direct retaliation
by the accused judge.

The district attorney of Colusa County has given me
permission to provide the attached letter in which he discusses
some of the many dilemmas of being a complaining witness in a
Commission proceeding, and the deficiencies of our current "one-
way street" system of secrecy. I believe it is illustrative of
how confidentiality in formal proceedings is typically used
against complaining witnesses and needs to be eliminated. (See
attached letter of District Attorney John Poyner, dated May 18,

1994.)

(2) It is further the consensus of the examinexrs in this
department that “opening up” formal proceedings would lead to
better, more complete, and more accurate fact-finding in hearings
that are currently closed.

Renowned legal scholar Bernard Witkin has noted: "Publicity
of court proceedings is a highly regarded common law practice,
its chief purpose being (1) to deter witnesses from testifying
falsely; (2) to obtain disclosure of other evidence from
spectators; (3) to improve the conduct of judge, jury, and
counsel by subjecting them to public observation; (4) to allow
third persons to determine the effect of litigation upon their
own interests; and (5) to educate people generally on the
operation of the judicial system. (2 Witkin, California
Procedure (3xd ed. 1985), "Courts," § 61, p. 75.

5. The U.S. Supreme Court has recognized the advantages of
public hearings in the general milieu of criminal justice and has
stated: "The value of openness lies in the fact that people not
actually attending trials can have confidence that standaxds of
fairness are being observed; the sure knowledge that anyone is free
to attend gives assurance that established procedures are being
followed and that deviations will become known. Openness thus
enhances the basic fairness of the criminal trial and the appearance
of fairness so essential to public confidence in the system."
(Press—-Enterprise Co. v. Superior Court of Cal. (1984) 464 U.S. 501,
508.) The same court has stated that, "Without publicity, all other

¥
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It is our belief that opening up formal proceedings would
actually cause more victims of or witnesses to judicial
misconduct to come forward, particularly those witnesses who were
previously unaware of the existence of a disciplinary proceeding.
We also believe that there is a regrettable tendency for fact-
finding that is conducted in secret to be somewhat skewed. &/

In summary, we believe that opening up the adjudicative
process should result in more truth and accuracy in disciplinary
proceedings. This represents still another benefit of
eliminating secret hearings.

(3) PFinally, we believe that timely and consistent
treatment of judicial disciplinary issues can only occur when
jurisdiction over all of the interlocutory aspects of such
discipline is limited to the Supreme Court, as is already the

checks are insufficient . . " (Richmond Newspapers, Inc., v.
Virginia (1979) 448 U.S. 555 569 } Accordingly, openness
discourages perijury, the misconduct of the participants, and
decisions based on secret bias or partiality, which in turn promotes
actual fairness as well as public confidence. (Ibid.) As an
example, someone who learns of publicized proceedings may be able to
furnish evidence in support or to ceontradict "falsifiers." (Id. at
p. 570, fn. 8.)

6. Gonzalez v. Commission on Judicial Performance (1983) 33
Cal.3d 359 may be such a situation. 1In Gonzalez, the Commission
successfully recommended removal of a judge to the Supreme Court
following the Commission’s findings of some 21 counts of either
"wilful misconduct in office" or "conduct prejudicial to the

administration of justice." (Cal. Const., art. VI, § 18(c).) Those
sustained charges included, inter alia, use of judicial office to .
improperly intercede in a criminal case on behalf of a friend, g%%
improperly refusing to hear a bail motion in a criminal case aftex Bt
refusing the prosecutor’s motion to dismiss, commencing proceedings #ig
B

without waiting for the attorneys, leaving the bench after having
instructed the lawyers to continue on with the evidence, conducting
a "half-off the sentence plea bargain day," and engaging in a
variety of insulting ethnic and sexual remarks directed to jurors
and attorneys. However, these 21 sustained charges had to be
"reinstated" by the Commission: the three special masters, in a
secret formal hearing lasting seventeen days, had previocusly found
that Judge Gonzalez had not engaged in a single incident of judicial
misconduct. (Gonzalez, supra, at p. 364.) Although it is
necessarily conjectural, the assigned examiner in Gonzalez believes
the outcome before the special masters would have been quite
different had the matter been presented in a public forum.

¥
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case for the ultimate disciplinary question in these cases. The
subject matter of the Commission’s constitutional mandate, judges
of record who are allegedly abusing their powers of office, is
far too important to be left to any forum but the state’s highest
court. Farthermore, a multiplicity of litigation in the various
trial and appellate courts throughout this state can only serve
to frustrate the Commission’s constitutional mandate to promptly
and consistently address the issue of judicial misconduct.

The purpose in creating the Commission was to provide an
innovative, effective, and expeditious alternative to the
unwieldy process of impeachment. The public interest in a
prompt, effective, and open judicial disciplinary system is at
risk of substantial obstruction unless a more streamlined system
of adjudication is created. We also believe a timeé limit should
be promulgated that operates to make Commission decisions
effective and final if the Supreme Court has not acted within a
particular time period, such as 60 days. While we are all
sensitive to the heavy workload of the Supreme Court, it should
be recognized that these particular issues involve judicial
misconduct by judges still on the bench and still exercising
judicial power over the rights and property of the citizens of
this state. Accordingly, these cases simply must have the
highest prioxrity. It is also likely that over a period of time
this will not amount to a major portion of the Supreme Court’s
caseload.

* * * * *

Current law cloaks these matters in greater secrecy than
even proceedings involving juveniles. However, there do not
appear to be compelling reasons for treating the formal
disciplinary proceedings against judges any different than those
involving any other public official who owes a duty of honesty
and integrity to the public. "The operations of the courts and
the judicial conduct of judges are matters of utmost public
concern . . . . The operation of the Virginia Commission [a
judicial disciplinary commission], no less than the operation of
the judicial system itself, is a matter of public interest. . .
" (Landmark Communications, Inc. v, Virginia (1977) 435 U.S.
829, 839.) While judicial independence is a core value that must
be preserved, judicial immunity from public scrutiny and '
oversight is another matter and will only breed disrespect in the
long term.

Confidentiality, during the investigative stage, needs to be
retained and at that stage will sexve to protect the interests of
judges, witnesses, and the public. This office understands that
the overwhelming majority of the complaints made about Jjudges
will not, and should not, lead to discipline. We also recognize
that with few exceptions, California has a judiciary above

*
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reproach. Confidentiality at this early stage serves to protect
all of the parties, and particularly the judge, from groundless,
unsupported, or malicious charges. Similarly, this office
believes that some form of private discipline should be available
to the Commission at this stage for isolated instances of -
misconduct by a judge. ‘ N

The complete elimination of confidentiality at the stage of
formal disciplinary proceedings, however, is long overdue. In 8o
doing, California would join the majoxity of other states. Any
reform short of making all formal proceedings public will likely
be coopted in secret litigation as was Proposition 892. Openness
in these proceedings will not only promote democratic values, but
will better protect complaining witnesses and will promote more
complete and accurate results., The Attorney General’'s Office
urges your support for the reforms contained in ACA 46.

Thank you for your time and consideration. ' Should you have
any questions, please do not hesitate to contact me.

Sincerely,

DANIEL E. LUNGREN |
Attorney General

Ppnod) ¢ Buostlpor
RAYMOND I,. BROSTERHOUS II
Deputy Attorney General

Attachment
cec:  Assembly Members, Assembly Judiciary Committee
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May 18, 1994

Greg Totmen

Executive Director

California District Attorney's Assocxatlon
1414 "KY street, Sulte 300

Sacramento, CA 95814

Re: 8. C. A, 44

Dear Greg;

The purpose of this letter is to let you know, and hopefully &
will convey, my strong support for S. C. A. 44,

POLiCy

I have twice in the last eight years had to deal with the
Commigssion on Judicial Performance. The experience that I now
have convinces me that I would rather put up with the worst Judge
in the state than deal with the cut throat, cloak and dagger,
political bullshit that is the result of the closed nature of the
entire process.

&

EDUCATIOMN

Because of the rules on discovery and confidentiality a
Judge is made aware of who the complaining parties and witnesses
are and can use such information as a sword with no recourse
readily available.

()NUMICJL&11CE]NSTFFUTE

o In the last case I was involved with, the only Superior i
e~ Court Judge was charged with some 36 or so counts of misconduct -
= « and all but a few were sustained. He committed suicide before -
< o the full Commission's findings were relaased, Consequently, the ﬁ&z
S public never knew how rotten this Judge really was, and to this Bl
SN day I am precluded from discussing detalls of the case. o2

To point out the absurdity of the present system, I offer
the following example:

I had disgqualified the Suparior Court Judge under C.C.P.
170.6 for monthe and months until the formal proceedings were
finally commenced. During the trial, I testified for several
hours covering many of the counts the Judge was charged with. At
the conclusion of my testimony I decided not to waste my "silver
bullet" and to go ahead and file pursuant to C.C.P. 170.1. The
Judge objected and, of course, since we didn't get along on
anything, the Judicial council appointed a Judge to hear the
matter. That Judge ordered me to file an affidavit stating my
grounds (which I would have loved to have done). However, I was

: . A24
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ACA 46

Date of Hearing: June 15, 1994

ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenberg, Chair

ACA 46 (Willie Brown} - As Amended: June 13, 1994

I8SUE: SHOULD THE COMMISSION ON JUDICIAL PERFORMANCE BE REFORMED TO INCLUDE A
MAJORITY OF PUBLIC MEMBERS AND REQUIRE DISCIPLINARY RECORDS AND PROCEEDINGS TO
BE OPEN? ‘

BACKGROUND

History. The Commission on Judicial Performance (CJP) was created in 1960. It
ig established and governed by Article 6, Sections 8 and 18 of the
Constitution, respectively. o

These provisions were last amended in 1988 when the voters approved Proposition
92, which added subdivisions (f) and (g) to Section 18. Generally, these
provisions authorized {(and encouraged) CIP to make formally initiated
disciplinary proceedings open to the public. Notwithstanding voter approval of
Propogsition 92, according to the Attorney General, no CJP digciplinary hearing
ag yet been opened to the public.

DIGEST
Existing law: Thisg bill:
1} Creates a 9-membexr CJIP comprised 1} Creates an ll-member CJP
of the following members: compriged of the following
members:
~ Two judges of the court of
appeals, appointed by the -~ One appellate court justice,
Supreme Court. appointed by the Supreme
Court.
-  Two superior court judges,
appointed by the Supreme -~ One superior court judge, o,
Court. appointed by the Supreme %ﬁ%
Court. %ﬁ%%
- One municipal court judge, ﬁgﬁ
appointed by the Supreme - One municipal court judge, “
Court. appointed by the Supreme
Couxt.
-  Two lawyers appointed by the
Board of Governors of the -~  Two lawyers appointed by the
State Bar. V Board of Governors of the
State Bar.
Two citizens who are not
judges, retired judges, or - 8ix citizens, two each
- gontinued -~
.+ ACA 46
Page 1
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3)

lawyers, appeointed by the
governox.

With respect to discipline of
judges, provides the following:

-~ A judge is disgualified to
serve, without loss of salary,
while a felony indictment is
pending, ox a CJP
"recommendation® for removal
or retirement is pending
before the Supreme Court.

- The Supreme Court "may"
suspend a judge from office,
without salaxy, upon
conviction (or a no contest
plea) of a felony or any othex
crime involving "moral
turpitude.

If the conviction becomes
final, the Supreéme Court shall
remove the judge from office.
If the conviction is reversed,
the suspension terminates and
all suaspended salary shall be
paid.

Authorizes CJIP to recommend the
following discipline to the
Supreme Court:

-~ Retire a judge for disability.

-  (Censure or remove a judge for
actions occurring -not more
than six years prior to
commencement of the his or her
current term that constitutes
any of the following:

a) Willful misconduct.

b) Persistent failure or
inability to perform.

¢} Habitual intemperance.

2)

3)

ACA 46

appointed by the governor,
Speaker of the Assembly, and
Senate Rules Committee.

In addition, provides the
following:

~ A judge “may" be suspended
from office, without loss of
salary, upon notice by CJP of
formal proceedings against the
judge for "judicial
misconduct .

- CJP shall suspend a judge for
the reasons that the Supreme
Court may currently suspend a
judge as described above.

Authorizes CJP to impose
digcipline on judges with a
discretionary petition for review
to bhe Supreme Court and CJP to
censure or privately admonish
former judges.

- ¢ontinued -

' ACA 48
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4)

5)

4} Conduct prejudicial to the
administration of justice
that brings the judicial
office into disrepute.

Additionally, CJP may
privately admonish a judge,
subject to a petition for
hearing in the Supreme Court.

As enacted by Proposition 92,
provides the following:

~ After CJIJP conducts a
preliminary investigation and
votes to initiate a formal
proceeding, the following may
ooour:

a) ‘The judge may reguire the
- formal hearings to be
< open, unlesgs CJP objects.

b} The judge way agree to a
public censure.

¢}  In the pursuit of public
confidence and the
interests of jusgtice,
igsue press statements,
or, with regard to charges
involving moral turpitude,
conduct open hearings.

CJIP may issue explanatory
statements at any time during an
invegtigation when the subject
matter is generally "known to the
public,

Authoriges the Judiecial Council
to adopt rules by which the CJP
shall operate.

ACA 46

4) Repeals existing provisiong, as
descoribed abowve, and makes
public all formal ©JP
proceedings.
o N
mm‘%@&»
5) Confers regulatory authority %gﬁg
directly on CJP. e
6) Also enacts the following

changes i

- Grants exclusive jurisdiction
to the Supreme Court to hear
civil actions brought by
judges who are the subject of

-~ gontinued -

' ACA 46
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CIP digcipline proceedings.

- Grants an absolute immunity
to CJP members and staff for

all conduct in the course of
their “official duties.®

FISCAL BFFECT

This bill will be referred to the Assembly Ways and Means Committee.

COMMENTS
1) The following statistics are found in CUP’g 1993 annual report:

aj Since CJP’'s inception in 1960, 15 judges have been recommended for
retirement or vemoval. The Supreme Court accepted 13 of thesge
recommendations. ‘ : ‘

b) During the past 10 vears, 32 judges have resigned or retired with
charges pending. Only two of these judges were the subject of
criminal chavges.

o) In 1893, CJP received 950 complaints. This total has doubled since
1886,

d) In 1993, CJP ordered 121 inquiries, 35 preliminary investigations,
and instituted nine formal proceedings, none of which were public.
At the end of 1923, six judges were the subject of pending formal
charges.

e} In 1993, CJP isgsued 26 private advisory letters, seven private
admonishments, and two public reprovals. Seven judges retired or
resigned with charges pending.

£} Of the 950 complaints received by CJIP in 1993, 77% were filed by the
families or friends of litigants and 7% were filed by lawyerg. The
remaining complaints were filed by judges, court employees, jurors,
and citizens.

The attached chart displays the outcome of the 930 complaints that were closed
by CIP in 1993,

2) The proponents of this bill, principally Mr. Peter Keane, chief attorney,
San Francisco Office of the Public Defender, and the Attorney General,
whose deputies act as "examiners" (prosecutors) in CIP proceedings against
judges, argue that the present system of judicial discipline has lost
public confidence and respect. )

The process is dominated by judges, impenetrably secret, toc solicitous of
judges, and, ultimately, too lenient, Most simply, they argue that no

- continued ~
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government institution that is perceived as a “cloistered club” and that,
operates on the periphery of government may succeed.

They make the following specific arguments:

aj

b)

o)

d)

in spite of the passage of Propositicn 92 six years ago, all of COP's
discipline hearings remain closed to the public.

Bven more peyrversely, civil actions brought by judges in Superior
Court to contest CIP's decision to open a hearing are cloged and the
records related thereto gealed.

The present system is an arcane and Byzantine system involving layers
of gecret proceedings atop other layers of secret proceedings. The
Attorney General asserts that more time and resources is expended by
ite office on secret satellite litigation than 1it1gatlon actually
related to the discipline of judges.

The absence of exclusive jurisdiction in the Supreme Court to resolve
satellite litigation emanating from CJP discipline proceedings
results in needless delay, expense, secrecy, and, most importantly,
no law,

Satellite litigation must be resolved expeditiously with some degree
of finality. Currently, the Attorney General is litigating numerous
trial court challenges to the "open proceedings" provisions of
Proposition 92. These trial court rulings are sealed. Conflicting
rulings are inevitable.

Imnediate Supreme Court review of satellite challenges to CJP
discdipline proceedings would quickly produce a body of definitive law
on the critical provisiong of CJP’'s enabling law.

The secrecy that enshrouds CJIP proceedings permits judges to
retaliate against complaining and cooperating witnesses., Under Rule
of Court 904.2, CJP notifies a judge of the commencement of an
investigation and informs him or her of the identity of the
complainant.

Py
Thereafter, in the darkness provided by the secrecy enveloping CJP %ﬁ%
judges may, and, in fact, do, retaliate. Publicity would deter @&g@
vetaliation. %%f

The endemic segrecy at CJP reaches nearly pathological depths. For
example, all records relating te the investigation of judges who
resign with charges pendlng remain sealed even after the judge’s
death.

The District Attorney from Colusa County notes that this prohibition
applies to a judge who committed sulcide before CIP findings on
approximately 36 counts misconduct were released. To this day, the

~ gcontinued ~
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District Attorney is precluded from discussing the case, in which he
wag involved, or informing persons of the gravity of the judge’s
behavior. 1In a sense, his death remains largely unexplained. What
purpose is served by this unrelenting secrecy?

The CJP possesses too little real authority. Presently, the
authority to discipline judges is fractured between three different
entities -- CJP, which has authority to investigate, prosecute, and
recommend punishment, the Supreme Court, which must actually impose,
or reject, discipline, and the Judicial Council, which adopts the
regulations under which CJP must operate.

Foxr example, CIP's 1993 annual report states that CJIP has asked the
Judicial Council to amend CIP’s rules to permit it to refer some
additional discipline information to "sister" agencies, such as the
State Bar. Thus, information relating to a judge who resigns with
charges pending and who applies to the State Bar for admission, may
be forwarded to the Bar. Is it not logical and efficient to give CJP
this type of direct authority?

ACA 46 consolidates this authority under CIP leaving the Supreme
Court with the discretion to review otherwise final decisions of CJP.
This approach is very similar to the method employed by the State
Bar, the discipline decisions of which are only subject to
digcretionary review by the Supreme Court. '

There is no need to delay. The solutions are obvieouws., CJIP should be
made wore public. Public members should be added. Proceedings and
records should be made public at the time formal proceedings are
commenced.

In conclusion, the proponents argue that there is very little
disagreement over the basic and immediate reforms that should be
enacted., Immediate reform should include more public members and
less secrecy. If other, lesser issues reguire additional scrutiny, -
such scrutiny should not be used as an excuse to delay immediate
action. : . :

The critics (perhaps opponents) of ACA 46 are, generally, the Judicial .

Council; CIP, and the California Judges Association. It appears that e
these entities, or the wajority of the members of these entities, prefer G gle
to wait, study the issue of judicial discipline, and proceed next year #lg
with legislation. s

In this regard, it should be noted that the Judicial Council has created
the Judicial Performance Procedures Standing Advisory Committee to
thoroughly assess existing law and recommend changes. Although the
Committee is pursuing an abbreviated process, there isg little likelihood
that it will complete its work in time to legislate this year,

Initial rveports from the Committee indicate a willingness to propose

~ continued -
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meaningful reform, but, as noted above, there is no indication that a
final decision will be made sufficiently guickly.

Some representatives of these organizations have indicated a willingness
to bifurcate the process, i.e., enact basic reform this year and work
studiously to refine the product next year in follow-up legislation.

SUPPORT ) OPPOSITION

My. Peter Keane Unknown
Attorney General ’
California District Attorneys Association

SocIOECONOMIC JUSTICE INSTITUTE

RESEARCH @ EDucaTiOmnN & PoLicy

Gene Erbin ACA 46
445~-4560 Page 7
ajud ' . R
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. Soan Frantisco Chyronicle

Arp 20 jood
By Willlam Carlsen and Harrlet Chiang
Chroniele Stafy Hrilers

Caltfornia is handing down minimal pun.
fshment to judges who have committed acts
of professional misconduet, cmploying a
highly contidential system of discipline that
shields the judges and the system ftself from
public accountability.

In a threemonth investigation, The

Chronicte found that judges who have engag: -

ed in repeated acts of misconduct and
breaches of ethics codes — from violations of
the constitutional rights of defendants to tak-
ing gifts from lawyers and litigants — often
have been punished privately with simple ad-

.monishments or letters of warning.

Most judges defend the state Commission '

on Judieial Performance, saying the agency's
strong diselpline serves as an effective deter-

rent to corruption and misconduct. But a.

growing group of eritics says that when serl-
ous charges of misconduet do arise — several
dozen times & year among the state's 1,600

judges - the commission often Is
much {00 lenient.

“Its name should be changed to
the ‘Commission for Judieial Pro-
tection,'” sald Stephen Barnett, &
professor at the Unliversity of Cali.
{fornta’s Boalt Hall Law School and
an expert on the state’s judicial
system. “The commission bends
over backward to protect judges, -
They operate behind a cuttaln, un-
wllJing to take public responsibilt.
ty.

Because the nine commission.
ers do most of thefr work in pri-
vate, It is difficult In most cases for
outside analysts to evaluate the
penalties imposed. Even the gover-
nor and the president are barred
from access to commission files
when they are consldering wheth.
er to promote the judges to higher
judiefal positions. .

But each year, the commission
publishes an annual summary that
provides a general sketch of cases
in which it took discipiinary ac-
tion. In a review of those summa-
rles, The Chronicte found that the
panel has not voted to publicly
censure or remove a single judge
sinee 1938 — & sharp contrast to
the previous nine years, when 19
judges were censured or removed
from office. The total stnce 1980
has been less than half the national
average. .

The records also show that dur-
ing the last five years the panel has
issued 51 secrel admonishments
and 172 confidential “advisory let-
ters,” sanctlons that allow no pud-
Hic disclosure of the judges' Ident!-

es.

Among those confidential eas-
e listed in commission reporls
were a number that appear to in-
volve serlous judieial misconduct:

Y

[ SPECIAL REPORT . |

RIn one case, a judge “con.
sciously disregarded the law," the
commission reported, by declaring
that all offenders in one category
of cases would recejve & 90-day
sentence, regardiess of the validity
of their requests for probatlon,

B Another judge improperly

contacted police affer recelving a
traffie ticket — which was prompt:
1y dropped. The same judge used
official statlonery to exempt a car
from parking ordinances, fre.
quently fgnored the law in sen.
tencipg defendants, blocked an ap-
pellate review of his ruling by re-
fusing to order a transcript, and
sometimes conducted proceedings
“in a language other than En.
glish.”

B One fudge ordered an alllng
83-year-old traffic defendant jaited

for shx days because the man cont-

glained he had no money {6 pay a
108 fine and had chided the judge
for betng unfair,

. B Another routinely rushed
carough the eriminal calendar, us-
ing procedural short-cuts that de.

prived defendants of thelr consti-

tutlonal rights In order toleave the
courtroom early.

B A judge revealed confiden.
tial information to embarrass a
party {o a Jawsult, twice made rac-
ist remarks in other cases, and
{ound a litigant in contempt on in-
adequate grounds witheut allow.
ing the person to defend himself,

Gerald Stern, the head of New

. York's judicial diseiplinary panet

and a nationally recognized au-
thority on such agencles, sald he
has been astonished that egreglous

misconduct by California judges.

regularly results in private instead
~of public discipline. .

“At our annual national meet.
Ings, we moek our California col-
ieagues about some of the cases in
their annual reports,” Stern sald In
arecent interview, “They have an
exceltent, hard-working staff, but1
don't understand how their com.
misston ¢an let some of those cases
go as private admonishments.”

Dan Reeves, an administrative

_aide to state Senator Gary Hart, D.
Santa Barbara, sald the leglstator -

was appalled when he saw the
kinds of eases that were resulting
Int secret discipline,

- “The number of such cases is
remarkable,” Peeves sald.

In Sacramento, Hart and other
legistators are taking a hard look
at the commlssion and are review-
ing a range of possible reforms.
Last year, a Senate subcommittee
headed by Senator Charles Calde-
ron, D-Whiltler, became so frus.
trated with the commission that it
briefly voted to cut off the agen.
¢y's budget.

“Pm not sure jt (the commis.
slon) is effective at all,” Catderon
said. “I think it is & mystery to all
involved — from the publie right
on down to the lawyers, We don't
know what they do. We don't
know how judges are disclplined.”

$mal) but Powerful Agency

When the San Francisco-based -
commlission was first established
in 1661, it was envisioned as a court
of last resort for a public some.
times vietimized by bad judges.-
Within the next 20 years, every
state in the natlon set up a similar
agency.

Today, with 2 $1.4 milifon bud-
get and a staff of 13, the commls-
*sion Is one of the smallest agencies
in the state — but also one of the
most powerful, It [s composed of
five judges appointed by the Su.-
preme Court,.two attorneys tho-
sen by the Staté Bar, and two ¢itl-
zens picked by the governor.

Hundreds of complaints about
judges pour into the commission
every year and the number s ris-
Ing steadily. Lasl year, the commis.
sion received §50 comptaints, a
dramatle Increase from the 280 re-
_ceived only 13 years ago.

Most experts agree that 95 per-
cent of the complaints are proper.
1y disinissed by the commission be-
cause they are either unfounded
or are claims of legal error that
should have been filed with the ap-
peals - courts. The commission’s
handling of the remaining 6 per-
cent, however, has drawn In¢reas-

_Ingly harsh criticism.

Critics polnt out that judges

.- themselves dominate the disciplin.

ary process from start fo finish,

: creating the standard of judicial

ethics, setting the disciplinary
rules, and deciding the punish.
ment. .

And the entlre system operates
under rules of secrecy so tight,
they say, that the commission has
met publicly on only one case in its
33year history. It briefly held pub-
lie hearings in 1978 to determine

- Whether the state Supreme Court

|2
Secret Justice for State’s Judges

Panel hands out lenient punishment for acts of misconduct
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-

withheld several rutlngé for politl-

cal purposes, but the hearings

&vere qulekly closed by court or
er,

_ “It’s tailor-made to allow judl-

clat misconduct to get by," said Pe-

ter Keane, San Francisco's chief

deputy public defender and one of

the commlssion’s most vocal crit-

ics. “The whole process lacks credi-
- biligy.”

Colifernia Behind Other States

Nationwlde statlstics show that
Californfa has dropped far behind

the rest of the country in meting

oul dis¢ipline.

Since 1980, the commissfon has .

voted to publlely censure or re.
move judges at & rate fess than half
- the natienal average, according to
data from the American Judica.
ture Soclety. Even when it private.
ly diseiplines judges, the commis-
slon imposes the purilshment onan

average one-third less often than .

other stale commissions,

While the number of com-
plaints in California has jumped
nearly 400 percent over the last 13
years, discipline imposed by the
commission has not kept pace. The
commission has imposed about the
same number of private and pub-
lic punishments each year
throughout the I3-year period,
with the exception of 4 few years
when the number of sanctions
briefly doubled.

Commission members strongly
defend their record, saying the da-
ta showing lhe‘low amount of dis--

cipitne in California simply re-
flects the high quality of thestate’s
judielary.

“I think that we're fortunate in
Calitornia that we have a very
clean judiclary,” said Christopher
Felix, & public member appointed
to the panel in 1092 by Governor
Wilson.

“Everyone on the commission
has worked very conscientiously,”
he sad, noting that he devoted at
least 20 days on commission mat-
ters last year without pay. “It's &
hard job and you have to make
some tough calls in & lot of these
cases.”

For their part, most California
judges praise the commissien for
doing a good job. Some even com-
plain that it is too harsh in its disci-
pline,

ayor'il find a lot of judges who
feel the commilssion Is nitpicking
them to death,” said Constance
Dove, the executive director of the
Californla Judges Assoclation.

Dove argued that therels & cru-
cial need for private corrective ac.
tion that does not publicly damage

~a judge's reputation over minor
misconduct. :

“The commissien Is not only in
the business of diseiplining judg.
¢s,” she sald, “The commission is
also fn the business of salvaging
judeges. To be effec ive, they doa't
have to throw judges off iae
bench.”.

“] think the commission has
been very vigorous,” satd Los An.
geles Superlor Court Judge David
M. Rothman, an authority on judi-
cial ethies and the commission’s
operation. “Although there are
cases of fudges with problems, 1~
think California Is amazingly free
of judieial corruption. When peo-
ple attack the-commission — and
the Leglslature often does — I walt
for them to mention the cases.”

Critles Polnt to Many Examples

Experts critical of the commis-
slon, however, clte a long list of
cases as thelr evidence that the sys-
tem has broken down,

The prime example, they say, fs
one of the biggest judicial sgangals
In California history: a commission
investigation that began in 1882 of
13 San Diego Superjor Court judg-

es who reported on their annual
_financial statements that they re-

“celved expensive glits from attor-~
neys and, in some cases, from 1iti-
gants who came before them in
court.

One judge resigned before the

. full facts could come out and an-

-other is putiing up a flerce legat’
fight o keap the case from going
public, Faur others, all unnamed
by the commisslon, received only’
private admonishments or confl.
dential warnings. For the rest, the
agericy safd no discipline was war-
ranted.

Critics also point to a report by
the Orange County Bar Associa-
tion last year that blasted a Munict-
pal Court judge In Santa Ana for
systematically failing to provide
poor defendants with lawyers and
accepiing gullty pleas when they
were confused about the charges
against them, As many as 4,500 de-
fendants may have been denied
their rights, defense lawyers say.

More than a year afier the bar
association released its report, the
commission has imposed no disel-
pline and is still investigating.

And on every critic’s Hst was
the Investigation of California
Chief Justice Malcolm Lucas earli-
er this year for faking frequent
and profongedtrips away from the
Supreme Court, including expen-
sive overseas journieys paid for by
groups with petitions before the.
court. '

‘Ethics experis:sald the irips
raised significant questions. But in
January, the commisslon cleared
Lueas of wrongdoing, a decision |
that drew bifstering eritiques from .
across the state and turned up the
heat in the debate over the com-
missfon's performance. .

B

Even when the commission has
seemed tough — in it’s “public re-
provals” of 12 judges over the last
iix’ years — it has drawn heavy

fre, _

Normally, the commission’s
most potent weapon is its power to
recommend to the state Supreme

.Court that a Judge be publicly cen-

sured or removed from office, rec-
ommendations that that court has
usually followed, .

But over, the last five years, the
commission has chosen instead to
disciptine judges with public re-
provals, a form of judicial E_lea bar-
gain that does not require high
court approval, In effect, & reprov-

al allows a judge to agree to & pub-
le reprimand, and in exchange,
the commission drops some of the
charges. That saves time and mon:
ey.

It the commission votes to rec.
ommend publie censure of Femov.
al of a judge, the entire record of
fts hearings and deliberations be-
comes public after {he case goes to
the high court. With a reproval,:
{hough, the record remains closed,

Because the commission has
not recommended either censure
of removal of a single judge since
1988, the inner workings of the

- commission have been completely
sealed off from public serutiny for
five years,

«Byery public entity and public
servant shouid be accountable,”
said Keane, & member of the State
Bar Board of Governors who draft.
ed a package of commission re-

" forms now being reviewed by the
Legislature, “Now, no one .kno_ws
what's going on. I¥’s like they've
set judges aside Ina. kind of priest-
hood.”

Keane and others say that only

major reform will improve the
commission’s pubitc accountablll-

ty.

«f think it is time for & change,”
sald Warren Ettinger, a former
‘Pasadena Munieipal Couri judge
whoheiped drafta recently releas-
ed comprehensivg report on the

future of the state couré system.

“Fhere comes a point when you
ought to let people know what
‘yow're doing," Eitinger said, “The
public has to be confldent that the
judges are falr, that the system is

going to work.”

Tomorrow: Hew California
fas resisted judicial reforms ap-

proved by other states.
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funding, 80 percent of the money for the  Ders wiil CONsIQer NG VLIIWIL Ppropusal liea
program is already in the federal budget, week. The nation needs this plan if it is to

part of a scattered hodgepodge of existing __ fight the disgrace of homelessness.

OMENTUM IS huilding in the state
Legislature for sweeping reform of
the secretive and ineffective Com-
mission on Judicial Performance, the agen-
ey that disciplines judges for misconduct.

1t’s about time. In its 33-year history, the -

commission has held only one public hear-

ing in a disciplinary case against a judge.

Since 1988, when a constitutional amend-

: ment was passed

reguiring open

Reforms hearings, there has
' not been one.

would openr What are they
closed-door hidg:;g? Plenty, ac-
. cording to a recent
hear ings on series by Chronicle
errant staff writers Wil-
. liam Carlsen and
Judges Harriet Chiang, in
' which they found a

_ . _ consistent pattern
of secrecy and handing down mild, private
punishments to judges guilty of serious of-
fenses. ’ -

Next week the Assembly and Senate will
consider bills — sponsored by Speaker Wil-
lie Brown and Senator Alfred Alquist —
which would overhaul the system .and

change the makeup of the nine-member
commission, which currently hasa voting

majority of five judges. The measures
would increase the number of private citl-

zens on the panel to a majority. As thelr .

most important feature, the bills also would
open disciplinary hearings to the public.

We hope the legislation: wins swift ap-
proval, But it will not be easy.

Just last month a powerful committee of
judges, attorneys and one private citizen —
appointed by Chief Justice Maleolm Lucas
— asked the lawmakers to postpone the
reforms until next year, while it holds a
series.of hearings to determine what chang-
es should be made in the procedures for
disciplining errant judges.
ritics quickly accused the new group of
trying to obfuscate the real problems
and stall effective reform, We agree,

So it was welcome news when Attorney
General Dan Lungren, the state’s top legal
officer, joined the chorus demanding re-
form to protect the public from corrupt and
incompetent jurists. -

Judges are public officials, on the public
payroll and should not receive special treat-
ment not accorded to the people who ap-
pear before them,

= CPRESENTATIVE Dan Rostenskows-
% ki, indicted on 17 felony coints of em-
bezzlement, fraud, conspiracy and an insa-
“tiable appetite, has elected to go out, if
necessary, with a bang, not a whimper. De-
clining to accept the prosecufor’s offer of a
plea bargain, the crusty, foghorn-veiced
chairman of the powerful House Ways and
Means Committee vowed to duke it ouf in
_court, declaring “1 will not make any deals
with them. I did not commit any crimes.”

. Perhaps by Rostenkowski's lights — re-
fracted through the prism of the famed
Chicago political machine — his alleged sins

constituted merely a way of political life
rather than a life of political crime. Ot
perhaps he calculates that there are not 12
people in Chicago who do not owe a debt to
the pork emporium he has run for more
than 20 years.

In any case, we all owe a little debt to this

consummate political deal-maker for refus.

ing to take a legal deal that would have had
him fade into history ingloriously but quiet-
ty. Going for broke is not something that
comes natural to politicians, even in Chica-
go. Call it an act of bravery or bravado, it's
downright refreshing. -
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Judges Panel
Wants Delay
In Reform ¥},

Group named by Lnbcos
plans its own assessment

st .
vee. o By William Carlsen
Chronlcle Stqff H-‘H!er

o & quiet and eﬂectlve bit. of
ioglxylné;a powerful commitiee of
J dges and lawyers asked the Leg-

slatupe this week to put off until
next year a vote on sweeping re-
forms of the state’s system for dis.
ciplining judges.

The 13-member panel, appolnt-
ed 1ast month by Chisf Justice Mal-
colm Lucas, told leglslators in a
meetlng Wednesday that it plans &
serles of hearlpgs this summer on
changes to the Commission on Ju-
dicial Performance, the agency
that- investigates and. discipiines
errant judges.

Critics of the commission, who
say It Is Ineffective and too lenlent
on judges, yesterday blasted the
panel’s move as a stall almed at:
killing any effective reform. .

“It's a smoke screen, a sham,”
said Peter Keane, San Francisco's
chief deputy publfc defender and
a State Bar governor who drafted
some of the reform measures now
before the Leglslature, “The judg.
3 think that if they can stall and

tatk if to death, they can defeat re-

form.”

Some legislators agreed yester
day that more time is needed to
study the proposed ¢hanges to the

.commission, and they welcomed

the panel’s request,”

Assembly - Speaker Willie
Brown, D-San Franelsco, and Sena-
tor Alfred Alqulst, D-San Jose, the
two tawmakers sponsoring the re-.
form measures, seid that they in.
tend to go ahead with legislative.
hearligs on their bills next month,

. In recent months, the judicial
performance commission has
come under Intense criticlsm for
béing unnecessarily secretive and

“handing down only mild, private. -

punishment to judges who have:
committed serlous acls of m!scon
duct. -
A thres-month - invesugauon.
published’ by The Chroniele last!
~month revealed that the agency
has fallen far hehind the rest of
the country in imposing discipline,
voting to publicly censure or re.
move judges at a rate less than half
the natlonal average since 1980,

The commisslon Is composed of °

five judges, two lawyers and two

public members and has held pub.}

He hearings In only one judlefal

diselpline case in its 33-year histo-?
Y.
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on judges, yesterday blasted the
panel’s move as & stall aimed at-
killing any effective reform. .
“It's & smoke screen, a sham,”
said Peter Keane, San Franciseo's
chief deputy public defender and
a State Bar governor who drafted
some of the reform measures now
before the Legistature. “The fudg-
¢s think that if they can stalt and
talk it to death, they can defeat re-
form.” L, -
Soma legislators agreed yester-
day that more time i3 needed to
study the proposed changes to the

.comimisston, and they welcomed !

the panel’s request.

Assembly - Speaker Witite
Brown, D-San Francisco, and Seng-
for Alfred Alquist, D-San Jose, the

" two lawmakers sponsoring the re-.

form measures, sald that they in. .
tend to go ahead with legislative.
héarings on their bills next month.

- In recent months, the judicial-
performance ¢commission has
come under intense critfclsm for
béing unnecessarily secretive and
handing down only mild, prlvate -
punishment to judges who have-
committed serfous acts of miscon-
duct, - ' R
A three-month Investigation,
published’ by The Chropfcle last®”
month revealed that the agency

" has fallen far behind the rest of.

the country In imposing discipline,
voilng to publicly ¢ensure or re- -
move judges at a rate fess than half

- tie natlonat average since 1980, v

The commisslon is composed of *
five judges, two lawyers and two,
public members and has held pub-:
lic hearings In only one judicial
disclpline case 11 its 83-year histo.!
Iy

Brown’s and Alquist's leglsia. .
tion would open commission hear-'
ings after formal charges against al
judge are filed, eliminate the
judge majorlty on the panet and’
add more public members, - '

in Aprll, Lucas appointed six’
Judges, two former judges, one'.
court comrnissioner, three attor-
neys and one public member to the
panel to make recommendations.
on changes needed n the commis.
sion. i '

“On Tuesday, L.os Angeles Supe-
rior Court Judge David Rothman,’
chairman of the pane), sent aletter

-to Brown with g schedule of seven

hearings the group plans to hotd’
across the ‘state this summer on
proposed changes. He satd the pan-
el intends to come up with find.:
ings and recommendations in Q¢-
tober. r .

In an apparent seramble to win
legistative delay, Lucas earlier this ,

‘week also appointed Senator-

Charles Calderon, D-Whittier, an
outspeken critic of the commls-

. slon, and Assemblyman Philifp Js..

enberg, D-Sacramento, the potver-
fulhaliinan of the Assembly fudi..
clary committee, to Rothman's
panel, . ‘ '

Rothman added in his letter
that the chief. justice also plans to
appoint a second nonlawyer publle

-member to the panel, -

Calderon safd yesterday that'
more time is needed to review
commission reforms. “1 don't think
we can consider all the nuances
and subdssues with the time we
have left in this legislative ses-
sion,” he sald, noting that the Leg.

istature fs now in the middle of -
wark: on tha bindaat )
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Judgment definitely lacking

w8 V arsoniats ; were suspended for fall-
;g4 | know when to stop If it dwerngo ¢ ing to reveal guspiclons
' {* 4 pouring fuel on 8 already obvious, about possible commir
‘="«fjil'gé 'm:}] thewrt)eﬁplf &hﬁ the latest lack of nisgs in gg;mnunen%hm
tiudge the state’s Ju e di ; ggemblyman P
- mostly fellow judges discretion by th&e Taenherg, f-Sacramento,
V" ought to be indicied  999TCY charge¢  an attorney and chair-
»for gross goofiness. with judicial men of the Judiciary

% The state Commissiom ' Committée, salds “It is
" overaight PTOVES  pot only stupld but nighly

-

-on Judicial Performance:

‘s been under LT the need.for ironic that the commis-

fng five for ineffective- reforms. glon would discipline one >
: _ of ita senior staf — not ¢

tor revealing gecrets,

g 1 .
pad the Legiolature - - _even undet present 1%,
2 but for revealing public

Rt

| comegmg t‘arfn information This is Cali
: y me e . ) -
{  ‘an astonishin ) fornia, not meiniand Chi-
‘jdeological and artisan e na. commission
‘yilews, 80Me ok ouﬁgtdto c}\ill out and
- cannot agree on ca own.”
Qr Dodggr Blue 8. AR Profedsor Stephen Bar-
g0 what did the c0 ks nett of the UC Berkeley
: migsion do to Sl Law School, adds, *
i image? 1t suspen IR, now appesrs h t.t
| - gtaff lawyer o commission 18 not just

ineffective at policing

judges, but is poss

- the reform pills wi s g
s few public reports the . of & witch hunt mentagﬁy
e

© commission nas issued. The comymige and & mania for secracy. ..
. gion's executive director thetl vefused would think the last thing the Legis-
4o tell the employee how his actions lature ghould do is glve the commis-
| ttylolated attorney-client privilege.” gion, with its present leadership,

¢ more money to pursue Its sirange
That stupldity waa compounded by fhclinations.” _

- an allegation that the commiggion

: ; Strange inclinations’ 18 too
hed u right to mmﬁ;?;"s d:ﬂtaﬂ‘the;i_ lite. kSk;%er iglocy i8 céoser ftc» ‘:l?;
) . 1 mars. makes a moo ery o aDINe
job talks with the bill's author well-meaning defenders of the sys-

' jt based that destruction of the tem who wWorry that sensitive profes-
' plght to privacy and to geek redress glonal concerns will be trample
1 ' of grievances on McCarthy-era cases ander foot by reforins that obviousd
. In which some public employees have peen delayed far too long.
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Panel hands out lenient punishment for acts of misconduct

By Willlam Carlsen and Harrlet Chiang
Chronicle Siqfy Briters :
California Is handing down minima] pun-
ishment to0 judges who have committed acts
of professional miscopduet, employing &
highly confidential system of discipline that
shields the judges and the system itself from
public accountability, .

In a threemonth investigation, The

SPECIAL REPORT

Chronicle found that judges who have engag-
ed In repeated acts of misconduct and
breaches of ethics codes — from violations of
the constitutional rights of defendants to tak-
ing gifts from lawyers and litigants — often
have been punished privately with simple ad- ..

Soc [OECONOMIC I USTICE INSTITUTE

EbucaTioN <

RESEARCH <

monishments or letters of warning.

Most fudges defend the state Commission.
on Judicial Performance, saying the agency’s-
strong discipline serves as an effective deter

~rent to corruption and misconduct. But &=

growing group of critics says that when serl--
ous charges of misconduet do arise — several™
dozen times a year among the state'’s 1,5007
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judges — the commission often is
much 100 tenjent,

*Its name should be changed to
the *Commission for Judicial Pro-
tection,' " said Stephen Barnels, a
professor at the Universiiy 67 Cali-
fornia's Boalt Hell Law Schocd and
&5 expert ¢n the slale’s judieial
sysiem. “The commission bends
over backwerd Lo protect judzes,
They cperale behing 2 curtain, un-
wiiling to take public respensizili-
ty."

Because the nin2 cominicsion-
ers do most of their work in pri-
vale, it is difficult in most cases for
outside analysts to evaluate the
penalties imposec. Even the gover-
nor and the president are barred
from access to commistion files
when they are considering whetk.
er 10 promele the judges to kigher
judicial positions.

. Bul each year, the commission
publishes an annual summary that
provides & generat sketch of cases
in which #t took disciplinary ac.
tion. In & review of those summa.
rjes, The Chronicle found that the
panel ‘has notl veoied to publicly
censure or reiove a single judge
since 1986 — a sharp contrast 1o
the previous nire years, when 16
judges were censured ¢r removed

from office. The total since IBEJ,
has been less than Lall the national
average. .

The records also show that dur-
ing the last five yearsthe panel has
jssued 5] secret admanishments
end 172 confidential "advisory lel.
ters,” sanctions that zllow no pub.
lic disclosure of the judges' Identi-
ties.

Among those confidential cas-

es listed {n comalssion reports’

were a number thal appzar to In-
vojve serfous judicial misconduet:

BIn one case, & judge “con-
sciously disregarded the J2w," the
commitrion reported, by declaring
.that all offendess In one celegory
of cases would recelve a #0day
sentence, regardiess of the valdity
of {eir requests for probaticn.

8 Another judge fmproperly
contacted police after recejving &
traffic tickel — which was prompt-
Iy dropped. The same judge used
official stationery to exempt a ear
from parking ordinances, fre.
quently ignored the law in sen-

tencing defendants, bjocked an ap- -

pelldte review of his ruling by re-
fusing {0 order g transcripl, end
sometimes conducted proceedings
“in a language other than Eb-
glish."

#8 One-judge ordered &n ailing
83-year-0id traf{fic defendant jailed

HOW JUDICIAL PERFORMANCE COMMISSIGN V/ORKS

Neorly 1,000 complainks ogainst judges were filed.in 1992 with ihe
stale’s Commission on Judicial Parformance, Every year about 95
percent of the complaints awe dismissed or closed without oction becavse
they ore unfounded, unprovobls or iavolve aliegotions of legal ervors by
o judoe, which only the appellote covr system con review, The
remcining 5% —about 50 cases in 1992~ involve allegations of sorious

miscondet or wrongdoing.

1

. Here is what happens when o complaint ogeinst o judge is filed:

- --53014'5‘1-;5;3’. &
—Ei A TRy e

! TAFF
| INVESTIGATION .

S —— On el ﬂ:l B?aunmm e
Advizory leHer COMMISSION Complaint is

~ otprivale  __ The nine-member commission is closed or

radmonishmenl. . compased of five judges, two dismisted

——=-=-==-—  atiorneys and twe public members | —————~

Oetn?n

I

; Plen barguin
‘vesulling In public
_feprimand

“Advisory letter
" erprivole
tadmonishment,

. FORMAL HEARING
=== in secrel before referes
i and the commission

T .
I N
tFormol ¢horges
;o are filed

L
: f:t;c:rgAe?;:;cT ’
dismissed

p—

public.

" Recommend |

i tetirement
i or removal i

NOWNCRE W,

| .

consure,
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T eoblic T | supReme coort Chorges are -
senivir l Seven justices PR SRS Ay
f“j;;;fuﬁ;?/ T hrivale
NeEigemant fedmenishmen!
i Removal | '
omonll c-;&m;c

for six days because the men com-
plained he had no money 10 pay 8
$105 fire and had chided the judge

" {or being unfair, -

B8 Another routinely rushed
through the ¢riming) cajendar, us-
ing procedural short-cuts that de-
prived defendants of their constl-
tutional rights in order toleave the
courtroom early. .

8 A judge revealed confiden
tis] information to embsrrass &
panty to 2 lawsull, twice made'rac:
ist remarks {n other cases, and
found a litigant in contempt on in-

Gerald Stern, the head of New
York's judicial disciplinary panel
and a nationally recognized au.
thority on such agencles, said he
has been astonished that egregious
misconduct by Californis judges

regularly resuils in private insiead

of public discipline:

“Al our annual national meet.

~ ings, we mock our Californis col
leagues about some of the cases in
thelr annual reports,” Stern sald fn
& recent interview. “They have an
excellent, hard-working staff, but 1.
dop't understand how their com-
mission can let some of those cases

adequate grounds without allow. _ go as private admonishments."”

ing the pereon to defend himself, -

Dzp Reeves, an administrative

“riticized —
ent of Judges

aide to sizte Senator Gary Hari, D-
Santa Barbara, sald the legislator
was appalled when he saw the
kinds of cases that were resulting
in secret discipline.

“The number of such cases is
remarkable," Reeves sald.

In Sacramento, Hart and other

‘1. legislators are laking & hard lool:

al the commission and are reviev-
ing 2 range of possible reform:.
Last year, & Senate subcomniitice
beaded by Senator Charles Calde-
ron, D-Whittizr, became 5o frus-
trated with the commission that it
briefly voted to cut off the agen-
oy's hudget. .

+.Fm not sure # {the commis-
slon} is effective al all." Calder¢n
said. “I think it is a mystery to all
involved ~ from the public right
on down 1o the Jawyers, We dor't
know what they do. We don't
know how judges are disciplined.”

Smell but Powerful Agenty

When the San Francisco-based
commission was first established
in 1661, it was envisloned as 2 court
of last resort for a public some-
times victimized by bad judges.
Within the next 20 years, every
state in the pation set up a similar
agency.

Today, with a £1.4 million bud-
get and a staff of 13, the commis-
sion is one of the smellest agencies
in the state — but also one of the
most powerful. }t is composec of
tive judpes appointed by the Su.
preme Court, two zitorneys cho-
sen by the State Bay, and two citi
zens picked by the governor.

Hundreds of complaints about
judges pour Into the commis:ion
every year and the number s ris
ing sieadily, Last yvear, the commis-
sion recelved £50 complaints. a
dramatic increzse from the 260 re--

 celved only 23 years ago.

Most experts agree that 85 per-
cent of the complaints are proper
1y dismissed by the commission be-
cause they are ejther unfounded
or are claims of legal errcr thal
should have been filed with the ap-
peal courts. The commission’s kan-
dling of the remaining 5 perceni,
however, hes drawn increasingly
hersh criticism,

Critics point out that judges”
themselves dominate the diseiplin-
&ry process from star! {0 finish,
creating the standard of judicial
ethics, setting the disciplinary
mlesﬂ and deciding the punish.
men

And the entire system operates ~
under rules of secrecy so tight,
they say, thst the commission hes

[]
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CALIFORNIA JUDICIAL COMPLAINTS
COMPLAINTS VS, DISCIPLINARY ACTION

While the number of comploints
ogainst judges more than
tripled from 1980 to 1993,

the number of judges
disciplined borely

changed.

1950 B1 82 83 84 &5 86 87 BE EY

DISPOSITION OF COMPLAINTE -

Nationwide, only o small percentage of mmploints result in the private

.cnd public discipline of judges. Colifornie, however, lags behind
ofher stotes in imposing punishment. Ove: & 12-yeor period, 1980 fo
1992, the percentoge of comploints thatresvlted in discipline:

Privete discipline

! 7 1.8%

P 12%
Public discipline
"
; 3% t:‘_] All states
. Removulf 25% ﬂ Colifornio
2%

CHRINRESE GERAPC

v s

- oo

met publicly on only one case in its
83.vear history. It briefly heid pub-

. Hic hearings in 1878 to determine

whether the state Suprame Court
withheld several rulings for poiiti-
cal purposes, bul the hearings
were quickly closed by court or-

er. .

“It's tafior-mede to atlow judl-

. clal misconduct {o get by,” said Pe-
"~ ter Keane, San Franeisco's chief

deputy public defender and one of
the commission’s most votal erit-
jcs. “The whole process lacks eredf-
bitity.” .

Collfornie inps Bohind Other

- Statos

Nationwide statistics show that
California has dropped far behind
the rest of the country in meting
oui diseipline.

Since 1880, the commission has
voted to publicly censure or re
move judges at a rate less than half
the nationai average, according to
data from the Amerjcan Judica
ture Society. Even when it private-
ly discip!ines judges, the commis-
ston itoposes the punishment on an
average one-third Jess often than
other state commissions.

‘While the number of com-
plaints in California has jumped
nearly 400 percent-over the Jasi 13
years, discipline imposed by the
commisslon has not kept pace, The
commission has imposed about the
same pumber of private and pub
lic punishments each year
throughout the 13year period,
with the exception of a few years

when the number of sanctions
triefly doubled. )

Commission members strongly
defend their record, s2ying the da-
ta showing the low amount of dis-
dpline in Callfornilz simply re.
flects the high quallty of the state’s
judiciary.

“J think that we're fortunate in
California that we have 8 very
tlean judiciary,” said Christopher
Felix, & public member appointed
© the pane) {n 1982 by Governor
Wilson.

“Bveryone on the commission
tas worked very conscientiously,”
he said, poting that he devoted at
ieast 20 days on commission mat-
sers tast vear without pay. "H's 2
hard job and vou have to make
tome tough calls in & lot of these
tases.” .

“For their part, most California

+ judges praice the commission for

‘doing a good job. Some even com-
plain that it is too harsh in jts discl
pline,

“You'll find 2 lot of judges who
feel the commission s nitpicking
them to death,” said Constance
Dove, the executive director of the
{alifornla Judges Assoclation.

Dove argued that there is 2 eru-
tisl need for private corrective ae.
tion that does not publicly damage
1 judge’s reputation over minor
nisconduct.

“The commission is not only in
e business of disciplining judg:
¢, she sald. "The commission is
#so in the business of salvaging
judges. To be effective, they don't
kave to throw -judges off the
bench.”

"] think the commissien has
been very vigorous,” said Los An.
geles Superior Courd Judge David
K. Rothman, &n authority on judi-
clal ethics and the commission’s

" operalion. “Although there are

- for them to mention the cases.”

cases of judges with problems, 1
tiink California [s amazingly free.
o judiclal corruption. When peo-
e attack the commission ~ and
the Legislature often does - I wait

. Lritles Mui-h Beny Exemplos

‘1

" Experts critical of the commis-

. sbn, however, cite & long st of

cases asthelr evidence that the sys-

. tem has broken down.

The prime example, they say, is
ore of the biggest judicial scandals

. in California history: a commission

fnvestigation that began in 3997 nf .
13 San Diego Superior Court Judg.
€ who repo on thelr annual

© financisl staiements that they re.
. geived expensive gifts from atior-
; neys and, in wome cuses, from Iit)-

gints who came before them in
ort

- Ome fudge resigned before the -
ITICS: “Pape A5 Col1

N
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Critics Say Agency Goes Easy on Justices

From Page Ad

full facts couid come out and an.
other is putting up & Herce legel
fight 1o keep the case from going
* pubHe, Four others, all unnamed
* by the cominlssion, recejved only
private sdmonishments or conti
dential warnings. For the rest, the
agency said no discipline was war.
ranted.

Critics elso point to & report by
the Orange County Bar Associa.

tion last year that blasted a Munlcl. .

pal Cour! judge in Sents Ana for
systematically failing to provide
poor defendants with lawyers and
mccepting guilty pteas when they
were confused about the charges
against them. As many as 4,500 de-
fendants may have been dented
their rights, defense Jawyers say.

More than a year afler the bar
association released §is report, the
commission has imposed no disci-
pline and is stiif investigating.

And on every critle’s list was
the iInvestigation of Caltfornia
Chief Justice Maleolm Lucas earli-
er this year for taking frequent
and prolonged trips away from the
Suprsme Court, Including expen.
siwe overseas journeys paid for by
groups with petltions before the
court.

Ethics experts safd the trips
ralsed significan! questions. But in
Japusry, the commission cleared
Lucas of wrongdoing, a decislon
that drew biistering critiques from
across the state and turned up the
heat in the debate over the com-
misslon's performance.

Punishments Called oo Lonlent

Even when fhe commisslon has
seemed tough — in it's "public re-
provais” of 12 judges over the Jast
stk years — It has drawn heavy
fire, .

Normally, the commission's
mosi potent weapon is ils power to
recommend 1o the state Supreme
Court that a judge be publicly cen.
sured or removed from office, rec.
omumendations that that court bas
usually followed.

But over the last five years, the
commission has chosen instead to
discipline judges with public re.
provals, a form of-judiciat plea bar-
gain that does nit require high
court approval. in effect, a reprov.
af allows a judge te agree to a pub-

lie reprimand, and in exchange,
the commission drops some of the
charges. That saves time and mon.
ey.

1t the commission votes to peo-
ommend public censure or rermoy-
al of a judge, the entlre record of

its hearings and dellberations be- -

comes public after the case goesto
the high court. With & reprovai,
though, the record remains closed,

Because the commlssion has
not recommended either ¢censure
or removal of & single judge since
1988, the [nner workings of the
commission have been comipletely

sealed off from public scrutiny for
tive years.

“Every publi¢ entity and public
servant should be accountable,”
-siid Keane, & member of the State

~Bar Board of Governors who draft.
od » package of commission re-
forms now being reviewed by the
Legislature. “"Now, no one knows
what's going on. It's Like they've
;e;oﬂsgges aside io & kind of priest-

Keane and others sey that enly
major reform wlll kmprove the
commission’s public accountabili. -
ty. , :

THE COMMISSION.

The Commission on Judiciol
Performonce has nine mem-
bers: five judges appointed by
the slate Supreme Courd, two
attorneys chosen by the Siote
Bor and hwo citizens appointed
by the governor. Each member
serves o ferm of four years,
and moy be re<appointed,

& Chairman: Justice Eugene
M. Premo, Stote Court of Ap-
" peal in Son Jose. Appointed
by the Supreme Courl, Term
expires: November 1994,

H Vice-Chairwoman: Judge
Ino Levin Gyemant, San Fron-
cisco Superior Court. Appoiht-
ed by the Supreme Cour.
Term expires: November
1996,

B Ojher members:

Justice Wikliam A, Mosterson,
State Court of Appect in Los
Angeles. Appointed by the Su-
preme Courl. Term expires:
June 1997,

Judge Fumiko Hachiya Was-
sermon, Los Angeles Superior
Court, Appointed by Supreme
Courl. Term expires: March
1995, .

Judge Ruth Essegian, Yon
Nuys Municipal Court, Ap-
pointed by the Supreme Couyrl.
Term expires: January 1996,

Edward P. George, Jt., ator-
ney, Long Beach. Appointed
by State Bor. Term expires: De-
cember 1994,

James W, Obrien, attorney,
Costa Mesa. Appeinted by
Stote Bar, Term expires: De-
cember 1994,
Andy Guy, rancher, Lodi. Ap-
pointed by Gaorge Daukmeyj
“ian. Term expired: October
1993 (he has agresd fo stay on
-unti) Governor Wilson picks o
new commissioner},
Christopher J. Felix, real estale
daveloper, Orange County,
Appointad by Governor Wil
son. Term explres: June 1996,

“I'think it Is time for & change,”
said. Warren Ettinger, & former
Pasadena Municipal Cour! judge
who helped draft a recently releas-
ed comprehensive report on the
future of the state court system.

“There comes & point when you
ought to let people know what
you're dolng,” Ettinger said. “The
public has {6 be contident that the
Judges are fair, that the system s
going to work.” .

Tomorrow: How California
bas resisted judicial reforms ap-
proved by other sisles,
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Cdlifornia Trails the Nation
In Judging Wayward Judges

BBk By

and Willtam Carlsen
Chronfete Stqfy Writers
From Washington to Pennsyl-
vania, states are settlng strict new.
rules for policing and punishing
unethical judges: Diselpline that
once was loosely defined s now.
spelied out in fine detail. Hearings
that were secret have been opened
to the public, Judges who control-
Ied the disciplinary process from
beginning te end have lost much
of thelr power,

Today, 41 states limit therole of

Judges In deciding penalties for
other judges. Twentynine have
taken steps to reduce secrecy and
open disciplinary hearings,

But California’s judictal system
has been remarkably resistant to
change. Judges still hold & majori-
iy on the Commission on Judiclal
Performance, and the commission
works under strict rules of secrecy
set when It was created 38 years
ago. Now a growing ilst of critics
— lawmakers, iawyers and even
some Judges —say that the system
needs to correct Its course.

“The time is ripe for reforms,”
safd John Racanelll, a retired state
appeals court justice and former
chafrman of the Commisslon on
Judiclal Performance. "We were
at the forefront, and now we're do-
ing things that other states are no
longer doing.”

A three-month Chronlele inves-
tigation found that dozens of judg-
es who have committed blatant
acts of misconduct in recent years
have been aliowed to remain on
the bench while judges In other

states have been severely dlsciplin.
ed and even removed from office
for similar offenses. Scores of oth-
ers who have repeatedly violated
ethies rules have recelved only

mild punishment, simost afwaysin

private,

Many state judges insist that
the system works well, If anything,
they say, the commission is too
harsh. Led by the 1,500-member
Californta Judges Association,
they have worked behind the
scenes to bloek reforms, argulng

that the commission effectively,

disciplines the few jurists who vio-
late ethical standards each year.

In 1988, the judges worked suc.
cessfully to biunt a measure that
would have required the commis.
sion {0 operate more openly. This
year, they are opposing reforms
pending In the Legislature that
would eliminate the judges’ major-
ity on the commlsslon, open some
disciplinary hearings to the publie,

_.and limit gifts to Judges, .

The judges “have consistently
and Intentlonally kept In place a
system of secret adjudication of ju.
dicial misconduct in order to cover
that misconduct and make sure it
is not brought Into any kind of
publie serutiny,” sald attorney Pe-
ter Keane, & former member of the

. .State Bar board of governors.

State Logs In Reforms

In 1901, Celifornis was the first
state In the natlon to create a com-
misslon apecileally responsible .

for investigating and dlsciplining -

Judges accused of misconduct, Ev-
ery state In the nation eventually
followed sult, but while their sys.
tems evolved over the years, crits
ics say, Californla seems stuck in
the past.

Sixteen years have passed since
the American Bar Assoclation
called for open hearlngs when for-

“—mal charges are filed against a =

Judge, & standard that 20 states
bave adopted,

In Washington state, accusa.
tlons that a trlal court judge sexu.
ally molested minors prompted
passage of a constitutlonal amend-
ment in 1988 that opened hearings
once formal charges are filed
against & judge. In Arkansas, offi-
clals in 1990 ahollshed private pun-
ishment of judges, :

In Pennsylvania, the state judl
clary was battered by one embar-
rassing scandal after another dur-
ing the 1680s, When a dozen Phila.
delphia judges were accused of &c-
cepting cash gifts from & local
roofers unlon, the affair drew na.
tiong! attentlon. '

_ Last year, Pennsylvania voters
passed a constitutional amend.
ment creating a new discipline ays.
tem: There are fewer judges on the
panel, more public members, and
Eearmgs now are open to the pub

e.

Californls, however, has not

- jolned the national reform move-

ment.

As a result, critles say, Califor-
nia’s system has wo glaring wesak-
nesses that'most other states have
addressed: the secrecy surround.
ing the workings of the commis-
slon and the judges’ dominatlon of
thelr own disciplinary process.

Protess & Mystery to Public

The secrecy rules were deslgn-
ed to protect judges trom the dam-

"age that could be caused when a-

talse complaint is made public. But
over the decades, critics say, secre.
¢y has become deeply Ingrained in
the culture of the Commission on
Judiclal Performance.

Under the rules now, miscon-
duct charges against a judge be-
come pubtic only at the end of the
procéss — after the commission
publicly dlscipiines the judge or

- recommends to the state Supreme

Court that the judge be publlely
censured or removed from office.

But In practice, the commission
rarely imposes any form of public
discipline, resorting far more ofs
ten to confidential letters of warn-
ing or more formal letters of ad-
monishment. In most cases, the en-
tire process remains unknown to
the publle.

Such secrecy extends even to
the preslident and the governor
when they conslder appointing

" Judges to bigher courts, And it can

have serious ramitications for Call-
fornfa voters when Judges are up
for re-electlon.

In May 1888, Justice Court
Judge David Press of San Bernar.
dino County was preparing to run
for re-etection. But vital informa.
tlon was withheld from the voters
and his three opponents: In a s¢-
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cret proceeding, the commission
had recommended that he be pub-
fely censured for nine counts of
witlful.misconduct and other im-
proprleties,

Among other charges, Press al.
legedly lssued an llegal arrest
warrant and made improper accu
satlons of fraud against attorneys
in court. By requesting time to file
an appeal before the Supreme
Court, Press was able to keep ths -
charges secret until after the June
election.

Voters, unaware of the prob-
lem, sent him Into the November
runoff. But after the misconduct
charges were made public, Press
lost the Justlce Court electlon to
Michael Dest, a local attorney.

“What's frightening,” Dest’
said, "Is that he could have won the
June election outright without the
voters ever knowing about the
public censure recommendation,”

Behind the walls of secrecy,
judges dominate the disciplinary
process, .

Of the nine commission mem-
bers, five are judges appointed by
the state Supreme Court, two are,
attorneys appointed by the State.
Bar association and two are publie
members appointed by the gover. -
nor, .
Callfornia 5 one of only nine.
gtates in which judges still hold a
majority on the disciplinary pan.
els. But natlonal experts on judi.
clal discipline say that a system of
judges judging judges is fraught
with dangers.

“Too many judges become
apologists for their colleagues who
engage in {ethics) code violatlons,"
sald Jeffrey Shaman, & teacher of
Judicial ethies at De Paul Unlversi.
tyand a senior fellow at the Amer!.
can Judleature Soclety. “[I think
it's very lmportant to see halance
on these commissions, Self-regula
tlon just doesn't work very well."

Judges Fought 0f1 Reforms

In 1988, lawmakers seemed
polsed to fmpose stricter standards
on Celifornia judges. They debated
a proposal that would have amend.
ed the state constitution to open all
hearings of the nine-member Com-
misslon on Judiclal Performance.

The Calitornia Judges Associa-
tion responded with a quiet but ef-
fectlve lobbying c¢ampalgn, The
judges were "very active” in op-
posing early versions of the bill, a¢-
cording to Richard Pledmonte, leg-
istatlve coordinator for the judges
assoclation,

By the time leglslators sent the
measure to voters, the reforms had
been substantially watered down:
Judges' disclplinary hearings
could be opened only under imit-
ed circumstances, and then only at
the commission’s discretion,

Voters approved the measure _
overwhelmingly — but six years

later, not a single open hearing has
been held,

"To czll It a reform {s an over-
statement,” sajd Charles Fennes-
sey, leglslative aide to the bill's
sponsor, former Senator Ed Davls, -
R-Valencia, "It's not as though we
wanted"to open the door — just un.

But the judges, he said, “didn’t
even want to glve an inch,”

‘Opposition to New Bill

This year in Sacramento, a
spate of news reports about ethical
concerns and blatant acts of mis
conduct by judges hasled to anew
— and unprecedented — gerles of
reform proposals.

The most comprehensive mea.
surg, introduced by Senator Al
— fred Alquist, D-San Jose, would re-

duce the number of judges on the
" commisslon and open up disciplin.
ary hearings whenever the com-
mission les formsal charges.
Within days after Alguist’s bil}
‘was Infroduced in February, the-
Californiz Judges Association,
moved into action, convening
mestings of its top officers and
faxing coples of the bili to mem-

bers. Their lobbyist visited .

—~Alquist's office personslly to in.
form the senator of thelr opposic
tlon,

The assoclation's executive di-
rector, Connie Dove, says that-
openinf up the disclplinary pro-
eess will undermine publie trust in
the justice system. "Judges getting
their knuckles rapped or getting
thrown off the bench s very enter-

—taining,” she sald, “(but) I don™t
think this helps the confidence In
the courts.”

The judlelal commission itselt
has jolned the judges’ group in op-
posing many of Alquist's propos.
als, “Such & major overhaul, the
commission belleves, is not neces
sary and Is potentially counterpro
ductive,” executive director Victo-
rla Henley wrote last month In &
‘Tetter 10 Alqulst,

Californja judges the same strict
limits on accepting gifts that apply
_to other state officlals — a $250-a.
year Bmit from any single source

and a ban on honoraris for speak.
ing engagements, The bill was ap-
proved unanimously by an Assem.
bly subcommittee last week and
the author, Assemblyman Burt
Margolin, D-Los Angeles, 15 opth
mistie it will become law.

But Dove and other assoclation
offlcials say the bllits unnecessary,

Margolin conceded that the
judges have enough political clout
to cause him problems, “if the
judges association decldes to op-
pose the bill,” he sald, “we may be
In for a tight.”

1

Another bill would impose on

*

Judges Are Lobbylng

The judges' turn from law
books to leglslative catendars has
raised some eyehrows, but Pled.
moante, legislative coordinator for
the judges assoclation, defended
the political action. Lobbying by

the assoclation 13 the only means’

by which judges can have any In.
put, he said.

“Obviously, judges want to be
king of their own domain, just as

. the Leglslature wants to run their

own," sald Michael Belote, & lobby-
it for the assoclation, “But It isn*t
the ‘circle the wagons’ kind of
mentality,”

At this point, It i3 uncertaln
whether thoss trying to change
the commission have the muscle to
push through any substantial
changes.

But several lawmakers have
vowed t0 publiely serutinize the
Commlssioh on Judiclal Perfor
mance — whether or not judges
object. A Senate subcommittee
that briefly stripped all funding
from the commission last year is
taking & critical look again this
year, sald state Senator Charles
Calderon, D-Whittler,

“There 13 no recourse,” Calde-
ron sald, “other than establishing a .
commissfon that's responslve to
valld complaints and criticism.”




Z

CALLS FOR REFORM

Several legislative proposols to reform the

in Sacramanio, including:

B A sweeping measure that would
and the judges’ dominalion of their.
own discipline process has been
intraduced by state Senoler Alfred
Alquist, D-San Jose. The
constitutional amendment would
opan commission hearings to the
public, replace the judge mojerity
on the commission with o majority
of public citizens and give the
commission power 1o make iti own
rules and fo remove a judge from
the bench.

B Concerned that judges who have
been privately disciplined are being
_appolinted to higher judicial posts,
state Senater Gary Hort, D-Santa
Barbara, is sponsoting a bill that
wovld require the commission fo -
moke confidential information on
private discipline available 1o the
president, the govarnor ond the
state’s commission fhal reviews
judicial appaintments,

M [n additien to the leglsiative
aclivity, ¢ blue-ribbon ponsl set up
by Chief Justice Malcolm lucas to
look at the future of the California
court systam has also called for

state Commission on Judicial Performance are now vnder considaration

‘The time is ripe
Jor reforms....We
were at the fore-
Jront, and now
we’re doing things
that other states

are no longe

by insurance groups with pstitions

more epennsss and public
accounfability by the commission,

B In response to comploints about
the commission’s Ineffectiveness, o
Senate budget subcommitiee voted
lost yeor not {0 finance the agency,
The commission’s $1.4 million
budget was later restored, but
state Senator Chorles Calderon, o
member of the subcommitias, said
that it is clossly reyidwing the
commission’s budgat again this
year.

B Assemblyman Burt Margolin, D-
Les Angeles, has Intraduced ¢ bill
that would bar judges from
accepling gifts werth more than
$250 from any single sourcs during
ayear, The bin wos unanimously
possed by an Assemb!
subcommitioe last waar. Margalia
sald he introduced the legislation in
response fo Chief Justice Malcolm
Lucos’ fraquent and extensive Irips
away from the courd, including
oversaas conference trips paid for

before the court. In Jonuary, the
commisslon cleared Lucas of any
wrongdoing,

CHRONCLE GRASHIC

HOW CALIFORNIA SYSTEM WORKS

" Undor,California’ sete, jodges dorihao the fodicial divcipling
process, fr h of co fo

: m{s;ggd
“[CALFORNIA JUDGES
o] " ASSOCIATION

Drafts the Cods of
Judicial Conduct

LA 7 o
COMMISSION ON
JUDICIAL PERFORMANCE
{Composed of five Judges, two

atiorngys and two public
membars)

Can privately discipline or
publicly reprimand fudges or

recommend censure or
removal -

clding the punlshment for

CALIFORNIA JUDICIAL
COUNCIL

A Judge-dominated agancy
ﬂ{at sats the rules for the
commission

CALIFORNIA
SUPREME COURT
(Seven justices)

Acts on the commissfon’s
recommendation, can publicly
censure or ramove a fudge,

CHRONICIE GRAPHIC
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Similar Scondals —
Different Results

By Harriet Chiang
sl ?qu'gd

The scandals were strikingly
simitar,

In San Diego, af least 18 judges
were investigated for accepting
glfts worth thousands of dollars
from lawyers or their cHents in re-
furn for favorable rulings, In Phil.
adelphia, 18 judges were under
scrutiny for accepting glfts of up
to §500 In cash from the local roof-
ers union.

Just as striking were the out-
comes, :

In Philadelphls, olght judges -

were thrown off the bench,

In Calitornia, four judges were
warned or reprimanded In private
letters. Not even the names were
released to the public. One resign.
ed while charges were pending,
one remains under fnvestigation,
and the cases were dropped
against the rest.

- Legal experts say the scandala
Hiustrate the weaknesses of CaH.
fornia’s system in disciplining

Judges — and its resistance to

change,

“""Pennsylvanla was spurred to
overhaul its entlre discipliinary sys-
tem, reducing the judges' influ.

ence in the process and opening’

bearlngs to the publie. In Califor.
nia, many jurlsts deny that the af-

fair even amounted to a scandal, -

" "“Therg’s no doubt that Pennsyl-
vania took a strong stand,” said Ep-
win Chemerinsky, who teaches ju-

dicial .ethics at the Unlversity of -

Southern California Law Center.

“For judges to be accepting gifts.

from those they know are likely to

appear before them really compro--
mises the integrity of the system.

During the 1880s, Pennsylva-
nia's judiclal system was whipsaw.
ed by one scandal after another «—
Including & skirmish In which a
state Supreme Court justice aceus.
ed two colleagues of trying to run
him over with an auto, But it was
cash payments of & few hundred
dollars aplece to members of the
Philadelpbla bench that shocked
the legal community,

In 1985, Peninsylvania’s judicial
discipline board began investigat.
Ing at least 13 trial judges in Phtla.
delphia who had accepted pay-

ments of up to 3500 — some stuffed
in Season's Greetings envelopes —
{rom the roofers union. The union
had no cases pending before any
of the judges.

After a two-year Investigation,
the Pennsylvania Supreme Court
in 1888 removed elght judges from
the bench for recelving the pay-
ments, In & 43-page opinlon, Chlet
Justice Robert N.C, NIx Jr, sald
that each judge “has the responsi
bility of not only avolding impro-
priety, but also of avoiding the ap-
pearance of an impropriety.”

“Justice,* he gaid, “may never
be permitted to be for sale.”

In San Dlego, news of an inves-
tigatlon surfaced in early 1892
with reports that & number of Su-
perfor Court judges were belng
questloned for accepting thou-
sands of dollars worth of gifis —
including golt fees, tickets to
sporting events, dlnners and legal
services — from several high-pow-
ered Saa Dlego lawyers. The judg-
es reported on thelr annual finan-
clal statements that they recelved
the gifts between 1985 and 1090,

After recelving gifts from one
lawyer for several years, two of
the judges reportedly had award.
ed muliimilifon dollar verdiets in
1689 and 1081 1o one of the attor.
ney's cients,

In each case, the lawyer made
the unusual decislon of walving a
Jury trial so that the judges could
decide the award — even though
jurles traditionatly are more gen-
erous than judges,

Almost a year after the broad
inquiry began, the state's Commis.
slon on Judiclal Performancs an-
nounced that it had investigated 13
‘Judges. It did not name them, say-
ing only that “a number” of them
had been secretly disciplined.
News reports disclosed that four of

-the judges had been discipiined . -

privately,

After several more months of
secrecy, the commission announc.
ed last June that it way closing the
case on one of the Judges, Michael
Greer, because he wag reslgning
from office.

The commissfon gald that
Greer, a former presiding judge of

- the San Diego Superlor Court, fac.
ed seven counts, including "willfu]

misconduct in office,” Because
Greer resigned, however, the in.
vestigation was closed and no de.
tails were roleased,

The alleged misconduct was a0
severe that the commission sald it
was referring the matter to the
State Bar of Callfornfa. The State
Bar would not sy whethep It i 1.
vestigating Greer,

Meanwhile, Greer Is working as
a private judge in the lucrative
rent-a-judge bustness, .

Judge G, Dennls Adams i be-
leved to be the only Judge stitd un.

der review in the longrunning in.':

vestigation, For the past year, Ad.
ams has putup a furlous legat fight
to prevent the commission from:
holding his disciplinary hearing In
publle,

Greer's reslgnation clearly dis.
turbed soms legal experts, and
BOW even some commission mem.
bers sy that they are frustrated
by several cases in which Judges
were able to manipulate the rujes
to escape punishment,

wm"lt éh?re Is e‘;(l’dengeI of serlous
ngdoing,” seid public member
Christopher Felly, 1 dout thinka.
judge should be able 19 go out the
back door, earn big money as a
gzlltli-'{or judge and recelve a pen.’
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Legislation would>c>pen
discipline hearings

By Harriet Chiang
Chronicle Legal Affairs Writer

Assembly  Speaker Willle
Brown wlill propose sweeping leg-
islation this wesek that would dra-
matieally reform the state agency
that diseiplines judges for profes-
slonal misconduet,

Under the proposed constitu.
tional amendment, now-secret dis-
ciplinary hearlngs would be open
to the public. It also would chenge
the makeup of the nine-member
Commission on Judicial Perfor.
manceellminating a judges' ma-
Jorit ‘B’S- inereasing the pumber of
public citizens. The commission
would have the power to make lts
own rules and to remove & judge
from the bench. )

The proposal comes in respense
to “Increasing public concern
about potentlal judielal miscon-
duct,” sald Cary Rudinan, Brown’s
legal counsel. *“There may be a sub-
stantiat number of - Judicial com-
‘plaints . against judges” he zald,
“and we want to Insure that the
system- for reviewing those com-
plaints {5 as objectlve and autono.
mous a3 possible,”

The declslon by the powerful
speaker to sponsor the reform

JUDGES; Pagw

JUDGES: Reform Proposal .

FromPagel .
measure highlights the growlng
concern among lawyers, lawmak-
ers and the public over the discl

piine system for the state's 1,600

judges, It also puts presstee on the
Legislature to act on an issuo that
has heen strongly opposed by the

commission and the state’s judges.”

The commission has come un-

der increasing attack for handing

down minimal punishment to state
judges who have acted unethically
or ‘engaged In repeated miscon
duct — from vlolating the constitu-
tional rights of criminal suspects
to accepting gifts from lawyers!
Critics say this obscure but power-
ful agency Is shistded by a highly
confidentlal system that allows for
Nttle public accountability.

“There’s & reasonably strong
convictlon that the commission
needs to be substantially modl-
fied,"” said Assemblyman Phillsen-
bem‘_émacramanto. who hesads
the Ju lciary Commitiee and sup-
ports Brown's reform efforts..

Brown's comprehensive bill ad-
dresses what legal experts say are
two glaring weaknesses of Califor-
nia's system: the secrecy that sur-
rounds the workings of the com-
misston and the judges’ doming-
tion of thelr own disciplinary pro-
cess.

Rudman sald the speaker wilt
infroduce the measure today or to-
morrow, once fhe jeglslative coun-
¢il finishes draffing the proposal.

The legislative action follows a
three-month Investigation by The
Chronicle, which found that doz-
ens of judges who have committed
biatant acts of misconduct In re-
cent years have been allowed to re-
main o1 the bench while judges in
other states have been severely
disciplined or even removed from

office for similar offenses, Scores -

of others who have repeatedly vio-
lated ethics rules have recelved on-
ly mid punishment, aiways In prl-
vate; ‘

The two-part series published
last month found that while other
states have set strict new rules tor

polieing and punishing unethical -

judges, California has reslsted any
changes.

State Judges have defended the
current system, saylng there is ilt-
tte corruption on the bench, Led
by the California Judges Associa-
tfon, they have worked effectively
behind the scenes to block re-
fornis.

“1t 15 pretty clear that while the -

rest of the nation has inched for-
ward, California has just sat still on
this issue,” Isenberg sald,

Brown’s proposed constitution-
al amendment is similar to a state
Senate measure proposed in Feb-

.ruary by Senator Alired Alguist,

D-8an Jose, Alquist's proposed con-
stitutional amendment s schedwl-
ed to be heard by the Senate Judl-
clary Committee next Tuesday.
Brown and Alquist's proposals

are moving relatively late In the -
legislatlve sesslon, which ends in
August. But with these two heavy-
welghts ag sponsors, \the measures
will recelve very serious, rapid
consideration,” Itenbiérg said. ‘A
constitutional amendinent requir-
es passage by a two-thirds vote of
the Leglslature and mpjority ap-
proval by the voters.

Senate Presldent Pro Tem Blil-

* Lockyer sald yesterday ihat the

chances of & constitutional amend-
ment passing are ‘“reasonably
good.” Lockyer, D-Hayward, sald

‘he has not reviewed the detalis of

the reform proposals, but he gen-
erally supports a more open dlscl -
pline system and greater pubiie .
control. .

[ gmmission Dlrector Victoria
Hesléy could not be reached yes-
terday to cormment on Brown's up-
coming measure, but the agency
has formally stated its opposition
to many of Alquist's proposals, The
California Judges Association also
has -voted to oppose the Senate
measure. ‘

State Attorney General Dan
Lungren has formally said he sup-
ports the Alqulst measure,

Peter Keane, a member of the
State Bar Board of Governors and
the author of the Alquist bil}, sald
that the commission iz ripe for
change becguse of severat well-
pitblfcjzed diseipline cases that he-

" and many others clte as evidence

that the system has broken down,
+ 'The prime example, critics say,

- §s one'of the biggest judiclal scan.-

dals in Califoraia history: & com-
mission investigation that beganin -
1082 of 13 San Diego Superlor-
Court judges who reported recelv-
ing expenslve gifts from attorneys
and, in some cases, litigants who
cama before them, One judge re-
signed hefore the full facts could
come out and another is putting up
a flerce legal tight to keep the case
trom going public. Four others re-
celved no more than private ad-
monishments or warnings from-
the commission. For the rest, the
agency sald no diselpline Was war-
ranted. - S

" Crities also. polnt to the investi.
gation of Callfornia Chief Justice
Mateolm Lucas earlier this yéar for
taking frequent and prolonged.
trips away from the Supreme
Court, ncluding expensive over- -
seas journeys*paid for by groups -
with petitions before the court,’

Ethles experts sald the trips:
raised signlticant questions. ButIn
January, the commission cleared |
Lueas of wrongdoing, & decision’
that drew harsh -criticism from
across the state: :

Keane sald he was “delighted”
by Brown's declsion to carry the
sweeping measure,-a move that
wilt provide strong momentum for
the reform movement, “There's
not much time left,” he conceded,
“but I'm told by all irivolved that it
can get through if the momentum

continues to bulld.” - QL\Q,/

N2

)




A1/ 22/1937

Fle-dez-9lue
, EXECUTIVE CFFICE

_ " v )

e RN ACuvol QIUPOUL M1 swwy WAFIIL TR e apvaas Sp————

&
Jud gment definitely lacking

ven arsonists
to reveal suspicions

; know when to stop
pouring fuel on @ about possible commi-

If it were Mot
already obvious,

“fire, hut the people who the latest lack of nists in government.
BT farion byt 5 Bt
"~ ought to be indicted agency charged an attorney and_chair:
Efor'rt?:m goofiness. with judicial ~ T&° o:w:he “.lléadl‘?li:rg
: sta isslon1  gyersight proves Commitiee, Bo

on Judicial Performance: not only stupid but highly
: under in the need for ironic that the co

glon would discipline one

reforms.
o of its senior staff — not

‘has cread—
ing fire tor ineffective-
ness and gecrecy- ;

‘gituation has qotten ®0 for revealing secrets,
‘bad the Legislature i8 even under p law,
considering reforms sub but for revealing public
ported by ‘members with information. ia Cali-
an astonishing arrey not mainland Chi-

The commission

‘ideclogical and na.
ought to q}m out and

‘yiews, some or whom

" cannot agree ofl what col- calm down.

-ot er Blue is. Professor Stephen Bar
- §o what did the comr of the UC Berkeley
mission do to polish it8 Law School, adds, “It

now appears that this

image? It sugpended a ‘
commission is not just

gtaff lawyer who provid-
“ed the author of one of , ineffective at policin
the reform pills with the : o Judges, but 1s poueuea
public reports the of a witch hunt mentality
and a mania for secrecy. - One

would think the last thing the Legis
lature should do is give the comnis-
sion, with its present leadership,
more money to pursue its strange
inclinations.”

vStrange inclinations” s 100
idioey s closer to
makes a mockery of some
well-meaning defenders of the sys
temn who WoITy that sensitive profes-
gional concerns will be trampled
under foot by reforms that obviously
have been delayed far oo long.

T ef2/?4

- That stupidity was coﬂlpounded by
-an allegation that the commission
had a right to cumﬁveued detailed
accounts of the em
job talks with the il

ction of the

I based that destru
pight to privacy and to seek redress
of grievances on McCarthy-era cased
in which somé€ public employees
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BILL ANALYSIS

SENATE COMMITTEE ON JUDICIARY
David Roberti, Chairman
1993-94 Regular Session

SCA 37 (HART)

As introduced

Hearing date: March 22, 1994
Constitution Article VI

MLK

DISCIPLINARY RECORDS OF JUDGES

HISTORY

Source: Author
Prior Legislation: None

Support: The California Judges Association (if amended)
The State Bar (if amended)

Opposition: HNone known

KEY ISSUE

SHOULD THE GOVERNOR, THE PRESIDENT AND THE COMMISSION ON JUDICIAL
APPOINTMENTS HAVE ACCESS TO THE DISCIPLINARY RECORDS OF JUDGES THEY
ARE CONSIDERING APPOINTING?

PURPOSE

The Commission on Judicial Performance 1s a Constitutionally
Screated body which is responsible for disciplining judges. The
Sdiscipline ranges from a private admonishment to a recommendation
sfor removal.

Under existing law, the individuals responsible for appointing or
Selevating judges do not have access to the disciplinary records of
sthe judges they are considering appointing. Such records are held
Sas confldential by the Commission on Judicial Performance.

SCA 37 (HART)
Page 2

This Amendment would require the Commission on Judicial Performance
Sprovide the Governor, President and the Commission on Judicial
Zappointments, upon request, with the disciplinary records and
Sadvisory letters of any judge who is under consideration for any
Sjudicial appointment.

LIS-3




The purpose of this Amendment is to give those responsible for
Sappointing or elevating judges access to any disciplinary actions
Staken against a particular judge.

COMMENT

1. Current law

The Commission on Judicial Performance oversees the discipline
of all California judges who violate the Code of Judicial
Conduct. The members of the Commission are established in
Article 6, section 7 of the California Constitutior. The
commission is made up of Z judges from the courts of appeal and
superlor court, and one municipal court judge, each appointed
by the Supreme Court. The Commission also includes two members
of the California 5tate Bar who have practiced in California
for at least ten years who are appointed by the State Bar, and
two citizens not members of the California Bar who have never
been judges, who are appointed by the Governor and approved by
the Senate.

The Commission on Judicial Performance evaluates any complaints
against judges and then decides what if any disciplinary action
should be taken. The disciplinary measures avallable range
from recommending to the Supreme Court that a judge be removed
to issuing a private admonishment. Article 6 Section 18
subsaction (h) of the Constitution allows the Judicial Council
to make rules providing for the confidentiality of the
Commission on Judicial Performance’s proceedings, Although
public disciplinary measures can be taken, most disciplinary
actions are of & secret nature. These secret disciplinary
actions cannot be disclosed to anyone under the confidentiality
rules established by the Judicial Council.

The Constitution gives the Judiclal Councll the power to
determine the confidentiality rules relating to the Commission
on Judicial Performance in order to mandate that records of
disciplinary actions be given to the Governor, the President or
the Commission on Judicial Appointments, the Constitution must
be amended.

{More)

SCA 37 (HART)
Page 3

2. Need for the proposed change

At this time if the Governor, the President or the Commission
on Judicial Appointments 1s considering elevating a judge they
do not have the ability to access any non-public disciplinary
actions ftaken by the Commission on Judicial Performance against
thet Judge. It is asserted by the author that without the
ability to learn whether any type of disciplinary action has
been taken against a judge, the Governor, the President or the
Commission on Judicial Appointments do not have the information
necessary to make an Ilnformed declsion on whether the Judge
should be elevated.

g
8% 7,
By ae g
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It is also possible for the Judicial Council to amend the rules
governing the Commission on Judicial Performance to create a
rule which would allow for these exceptions in their
confidentiality rule. This would negate the necessity for an
amendment. Although this has not been done, Judicial Council
has indicated that the newly formed Judicial Council Advisory
Committee on Judicial Performance Procedureés may adopt such a
rule when they meet.

The author points cut however, that even if Judicial Council
were to amend their rules now, without a Constitutional
Amendment a provision allowing for the release of documents to
those who appoint judges in the Judicial Council's rules could
later be repealed.

3. Documents to be released

The proposed Amendment provides for the release of "...any
disciplinary action, or advisory letters...." Advisory letters
are the lowest form of discipline given by the Commission on
Judicial Performance. These letters are sometimes given on the
condition that the judge would not appeal the action as a plea
bargain.

Judiclial Councll has expressed concern that there are judges
who may have agreed not to appeal or just decided not te appeal
despite thelr ability to present exculpatory evidence because
they knew the document was confidential and that this amendment
could unfairly prejudice these judges.

4, State Bar proposed amendment

Judicial Nominee Evaluation Commission (INE Commission) is a
body of the State Bar which reviews candidates for judicial
appointments. The INE Commission is divided into smaller
groups in each county. The members of each group are attorneys
from the community. Members of the local bar are asked for
5

{More)

SCA 37 {HART)
Page 4

their opinions of the nominees. The responses given by the
Slocal bar are reviewed by the INE Commission which then
sforwards to the Governor an evaluation of each candidate which
Sranks the candidate as unqualified, qualified or extremely
Squalified.

The State Bar has expressed an interest in having the INE
Commission be one of the recipients of the released
disciplinary documents. The California Judges Association will
not support the Amendment if the INE Commission is included.
The Association feels that the nature of the INE Commission
will allow a great number of people access to these documents
thereby increasing the risk that such documents will not be
held confidential.

5. Confidentiality issues

This Proposed Amendment does not provide any limltatlon on the
use of these disciplinary documents once they are released to




the Governor, the President, or the Commission on Judicial
Appointments. The Commission on Judicial Appointment holds
public hearings regarding the gualifications of a judge after
an appointment has been made. It is unclear whether this body
has the ability to meet in executive session and if they don't
whether these documents will then be made public through the
public hearing or whether the documents would be of any use to
the Commission at all.

SHOULD NOT THE AMENDMENT CARRY WITH IT A BILL ESTABLISHING A
PENALTY FOR DOCUMENTS RELEASED TO ONE OF THE NAMED OFFICES, FOR
THE PURPOSE OF EVALUATING A JUDGE'S ABILITY, WHICH ARE USED FOR
SOME OTHER PURPOSE OR RELEASED TO THE PUBLIC?

WOULD ALLOWING RELEASE OF THE DOCUMENTS TO THE GOVERMOR AND THE
PRESIDENT ALONE FULFILL THE PURPOSE OF THIS AMENDMENT?

Commission on Judicial Performance proposed amendment

The Commission on Judicial Performance supports the Amendment
provided that the following amendment is made. Where the
reference is made to " ... the records of any disciplinary
actions.."™ the following language be substituted:

"...the text of any private admonishment, adwvisory letter or
other disciplinary action together with any information which
the commission deems necessary to a full understanding of the
commission action...”

{More)

SCA 37 (HART)
Page 5

This substitution is intended to clarify the documents which
will be released.

SHOULD WHICH DOCUMENTS WILL BE RELEASED BE CLARIFIED?
The California Judges Association proposed amendment

In addition to expressing their objection to making the INE
Commission a possible recipient of the disciplinary documents,
the California Judges Association have requested that the
proposed Amendment he amended to state that the judge under
consideration is to receive copies of the documents being
released to one of the named parties.

SHOULD THE AMENDMENT PROVIDE THAT THE JUDGE IN QUESTION BE SENT

COPIES OF ANY OF THE DOCUMENTS RELEASED BY THE COMMISSION ON
JUDICIAL PERFORMANCE?

e o she e ofe oo Sfe ok e
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SCA 37
Pate of Hearing: June 29, 18354

ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenbarg, Chair

SCA 37 (Hart) - Az Amended: June 14, 1994
PRIOR ACTION
Sen., Com. on JUD, 7-0 Sen. Com. on C.A. 4-0 Sen. Floor 38-0

ISSUES: I, SHOULD OTHERWISE SECRET RECORDS RELATING TO DISCIPLINE OF A JUDGE
BE RELEASED TO THE PRESIDENT OR GOVERNOR WHEN CONSIDERING
APPOINTHENT OF THE JUDGE 70 JUDICIAL OFFICHE?

II. SHOULD THE COMMISSION'S AUTHORITY TOQ PRIVATELY ADMONISH JUDGES 88
REMOVED AND REPLACED WITH THE AUTHORITY TO PUBLICLY ADMONISH
JUDGES?

BACKGROUND

DYIGEST

a«’"E;isgggg law authorizes the Commission on Judicial Performance to recommend (to
the Supreme Court) that the following discipline agtion be taken against a
Fudge

13 Retire a Judge for disability.

2) Remove or censure a judge for misconduct,

3} Buspend a judge upon conviction of a felony or crime invelving moral
turpituds,

Addivionally, the Commission may de the following:
discretionary review by the Supreme Court. [(Agcording to prevailing

Commission practice, & private admonishment must be preceded by a notice of
insended private admonishment to the judge.)

\Qj\ L) Privately admonish a judge, the decision of which is subjeet o

2] Publioly reprove a judge, without Supreme Court review, provided the Jjudge
consents. ’

3) Iasue (private) advisery lstters.

4} Acwept a dudge’s veluntary retirement or vesignaticon with charges pending,
{in which case the relevant disciplinary documents remain confidentiall.

s
- gontinued -
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The large majority of the documentg relating to the Complssion’s discipline
activicy iz c¢onfidential. For example, information pertaining o judges who
retire or regign with charges pending iz confidential, notwithstanding cthe
judge’s retivement or resignation,

Thic bill:

1} Delates the authdrity of the Commissicon to privately admonish fudges.
Instead, the Commission will have the authority to publi¢ly adwornigh
judges.

2} Authorizes the Commission, upen request, to release the text of public
admonishments, private adwonishmentg, advisory letters, or other
disciplinary action (taken againgt a judge) and all related relevant
information to the fellowing persons:

aj The Governor, with respedt to an applicant being considered for
judicial office,

b}  The President, with respest £5 an applicant being conaiderad for
judigial office.

¢} The Commiszgion on Judicial Appointments [which confirme nominees to
California’s Supreme Court and Courts eof Appeal), with respsect o an
applicant being censgidered for judicial coffice.

Information disclosed herein remaing confidential and privileged for all
othey purposes.

FIgCal, EFFECT

This bill will be referred to the Assembly Committes on Ways and Means.

COMMENTS
1} According oo the Commigsion’s 1%923 annual report, in 18%3 the Commission
reseived 950 complaints and took the fsllowing formal diseiplinary
Aacotions:
L)
a) Issued 26 (private) advisocry letters. %%%
- %
. Bt
) Igsued 7 private admonishments. %ﬁg

o) Accepted the resignation of 7 judges with charges pending.

&} Publicly veproved 2 judges.

- gonbinued -

BCA 27
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BCA 37

The only Commigsion documents available to the publie¢ ares those documents
related to the 2 public reprovals identified in 4}, above,

{The atrached chart reveals the Commission’s diseipline efforts for 1993.)

huthor's Btateament. The author iz the spongor of SCA 37, which is designed
ko do two things:

a} Eliminate the Commission’s authority to admonish judges. sevrding ko
the Commigsion, 121 privare admonishments have baen issued by the
Commission since the authority to do s¢ was granted tfhe Commission in
1876, Az noted above, the Commissicon issued 7 private admonishments
in 1593,

The authoyr argues that the ceonduct for which the Commission routinely
iggues private admenishments, in faet, warrants public discipline,

For example, in 1593, judges were issued private admonishments for the
following sonduct:

* " The judge tock extended lunch hours and, upon hipg return, exhibited
signa of alechol conguwption. His post-lunch courtyoom performance
daterioraned.

*  The judge appeared to "fix" a vicket he rsceilved from a police
agency. He used official stationery to "exempt” a vehicle from a parking
ordinance. He impeded appellate review of a case by refusing teo sign an
order for & transeript. He made rude remarks and engaged in other
incemparate behavior.

*  The judge transferred a DUI case of a friend to hig court. In &
geparate matter, he tried the DUI casge of his clerk,

*  The judge had an attorney taken into cugtody, without explanation,
4 hearing, or order, all in violation of law, for seeking clarification of
an order., The attorney was released afrer 4 hours and an apology. In
another case, the judge reduced a witness to tears by repeatedly and rudely
interrupting her testimony.

*  The judge jailed a litigant for contempt without a hearing,

Findings, or order. The hearing was conducted 2 days later, QE%
e
- B
"
*  The judge aveided official duties by transferring caseg out of his %gig
2

or hey department and routinely granting extended continuances. The judge g
routinely and improperly intervened in pergonnel matters, which were the
respongibility of the court adminisbrater. The judge took punitive action

againgt political adversaries. The judge used court persconnel to perform

pergonal errands.

- gonbinued -

gCA 37
Page 3
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* A presiding judge falled to respond to citizen complaints about a
gourt commissioner., An advigory letter was sesnt. Upon & subscoguent,
similar failure, a private admonishment wag issued, to which the judge
expressed indifference.

The author argues that this kind of conduct warrants publie admenishment.
Thus, he proposes that the Commigsion’s authority to issue private
adtwonishments be removed.

b} Permit appointing officials and entities to obtain relevant '
information relating to an applicant (or nominee) for judigigl office.

The author suggests that the need for this legielation is
self-evident. If Commigsion discipline acrivity is predominately
private, appointing authorities mugt have access to puch information
before momentous and, arguably, uninformed decisicong are made,

The reagtion of the Commission and other judicial entities to the first
provigion of the bill -- the provision that strips the Commission of its
authority to issue private admenishments -- ig unkoown. Presumably, bhe
Commission objects te this diminution of its authority. It may argue that
without the authority to "offer judges private discipline, the
Commiszion’s discipline proceedings will becomg mere protragted, expengive,
and advergarial. Judges will fiergely contest all charges, if there is
litcle opportunity o "settle” matters privately.

It appears that the most regent amendments to the zegond provigion of the
bill have remeved the cpposition of the Judicial Coungil and the Commission
to that provision. The California Judges Association (CJA) regquests a
single amendmwent to this provisien of the bill, Specifically, CJA redguests
that the bill be amended to gimply require the judge/applicant be given a
copy of any information provided the appointing entities snumerated above.
In this manner, the judge/applicant may respond o iﬂfcrmatian,vital to his
cr hex Future.

Twe technical amendments should be consideved.

al Technically, the Commission on Judicial Appoingments does not congider wond
“applicants.® Literally, tho Commission sither confirms (or rejects) -

& gubernatorial nominee for the appellate banch. [See Artiegle VI, %&%
Section 16(d)] ¥l

v

b The bill defines "private admonishment” ag that form of disgipline #
authorized by a 1988 constitutional amendment. The Commigsion’s 18832
annual report states that private admonishments have been issued since
1976, Arguably, the definition in 8Ca 37 excludes fyom the bill 12
years of private adwonishments, This exclusion appears inadvertent,

SUPPORT OPPUSTITION

Unknown Unknown

Gene

Erbin gCca 37

445-4560 Page 4
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D6/26-94 11:44  COMMISSION TUDICIAL FERFORMONCE +

June 28, 1994

‘he Honorable Phillip Isenberg
Chair, Assembly Judiciary Committes
State Capitol, FRoom 2174
Sacramento, Ch 95814

Re: Senate Constitutional Amendment 37 {Hart)
Assenpbly Jugiﬁiary Committes Hearing:
gdune 2%, 1894

Dear Assemblymenbar Eisenberg:

The Commission on Judicial Performance continues *o support
the relesase of information during the judiclal sppelniment ;
process, as authorized by SCA 37. The bill now proposes, ;
howevey, to eliminate private discipiine and add a new option,
the *"public admonishment.® The Commission offers the following -
igfnrwatinn f£o your Comnittes in considering this significant

ange:

{3) AL the Commission’s inception in 1960, the only
available sanction was removal. For years, the Commission was =
limited to one extreme rewedy for distinctly different levels
of misconduct. Additional disciplinary options have been added
svar time, enabling the Commission to address & range of
migconduct, (Public censure was added in 1966; private
ndmonishment in 1978; public rveproval in 1988.)

(2} ‘The privats adsonizhwment serves an important
Function: to discipline eificiently for conduct that is
improper but not egregiously so, The apparent intent behind .
ivs proposed elimination -- to guard against overuse of private
discipline - appesrs met by SCA 44 (Alquist) and ACA 46
(Brown). These bilis call for major changes, including a
majority of non-judgs menbers and open hesvings. The nawiy
forped Commission should not be confined at the outsst to o
pubiic disaipline, which inharently liwits lte flexibility. It
dsgerves an opportunity to address the full range of potential
misconduct with an spopropriste range of disaiplinary coptions.
(Othur disciplinary agencias, such as the State Bax, are »
authorized o lapose private discinline, Thus, they can resedy
minay matters without unduly burdenlinyg sgenay rosouraes OF
afticlency. )




P6/28/94 11144 COMISSION TUDICIAL FERFIRWINGE >

tietter to The Honorable Phillip Isenberg
June 28, 1994
Page 2

iﬂ tUnder the current system, public discipline inciudes
§ public reprovals (which, under Articie VI, saction ie(fy(2),

i require the judge’s consent) and public censure {imposed by the
Supreme Court). It is not clear how the proposed Ypuklic :
admonishment” would fit into this structure and what new
procedures (if any} would be reguired to invoke it.

The Commission appreciates your consideration of the

. foregeling.
*fgﬁt truly yours,
inTﬁ iA Bj;é%;LEﬁ
pirector-thief Counsel
VEH:Im/20562.1

ce:  The Honorable Sary Hart

The Honorable Alfred B. Alguist

The Honorable willie Brown

Hembership, Assembly Judiciary Committes
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BILL AMNALYSIS

SCA 37

Date of Hearing: August 11, 1994

ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT
AND CONSTITUTIONAL AMENDMENTS

Diane Martinez, Chair

SCA 37 (Hart) - As Amended: July 2, 1994

SUBJECT

Commission on Judicial Performance: duties

DIGEST

2/3 vote required. Fiscal Committee: yes.

Under existing law the California Constltution specifies the duties of the
Commisslion on Judlcial Performance and authorlzes the commission to
Sprivately admonish a judge found to have engaged in an improper action or a
Sdereliction of duty, as specified. Under existing law, if the commission
Sdetermines that formal proceedings should be instituted, it may issue a
Spublic reproval with the consent of the judge for conduct warranting
Ediscipline.

This bill:

1

2)

3)

4)

5)

Would revise the former provision to authorize the commission to
publicly admonish a judge found to have engaged in an improper action or
a dereliction of duty.

Would limit the jurisdiction of legal proceedings brought against the
commission by a respondent judge to the Supreme Court; and would make
all members and staff of the commission, as specified, absolutely
immune from civil liability for 811 conduct in the course of their
official duties.

Would prohibit ¢ivil actions or adverse employment acts taken against a
person by an employer based on statements made to the commlssion.

Would require the commission, upon reguest, to provide the Governor,
the Commission on Judicial Appeointments, and the President of the
United States with the text of any public or private admonishment, as
specified, advisory letter, or other disciplinary action together with
any information the commission deems necessary to a full understanding
of its action, respecting applicants for appointment to state or
federal judicial office, respectively.

Would provide that this information shall remain confidential and
privileged.

- continued -

SCA 37
Page 1
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FISCAL EFFECT

Unknown. This bill will be referred to the Assembly Committee on Ways and
Means.

COMMENTS

1) Author's Statement. The author is the sponsor of SCA 37, which is
8 designed to do two things:

a} Eliminate the Commission's authority to admonish judges. According

to the Commission, 121 private admonishments have been issued by the
Commission since the authority to do so was granted the Commission in

1876, The Commission issued the following private admonishments for

conduct in 1973:

*  The judge took extended lunch hours and, upon his return,
exhibited signs of alcohol consumption. His post-lunch courtroom
performance deteriorated.

*  The appeared teo "fix" a ticket he received from a police agency.
He used official stationery to "exempt" a vehicle from a parking
ordinance. He impeded appellate review of a case by refusing to sign an
order for a transcript. He made rude remarks and engaged in other
intemperate behavior.

% The judge transferred a DUI case of a friend to his court. 1In a
separate matter, he tried the DUI case of his clerk.

* The judge had an attorney taken into custody, without
explanation, a hearing, or order, all in violation of law, for seeking
clarification of an order. The attorney was released after 4 hours and
an apology. In another case, the judge reduced a witness to tears by
repeatedly and rudely interrupting her testimony.

* The judge jailed a litigant for contempt without a hearing,
findings, or order. The hearing was conducted 2 days later.

* The judge avoided official duties by transferring cases out of
his or her department and routinely granting extended continuances.
The judge routinely and improperly intervened in personnel matters,
which were the responsibility of the court administrator. The judge
took punitive action against pelitical adversaries. The judge used
court persconnel to perform personal errands.

* A presiding judge falled to respond to citizen complaints about ?gw
a court commissioner. An advisory letter was sent. Upon a subsequent, %ﬁ@z
similar failure; a private admenishment was issued; to which the judge %ﬁﬁf
expressed indifference. az

The author argues that the conduct stated above, and other conduct
which the Commission routinely issues private admonishments,
warrants public disciplineé. Thus, he propdses that the Commission’s
authority to issue private admonishments be removed.

- continued -

SCA 37
Page 2
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b} Permit appointing officials and entities to obtain relevant



2)

5)

information relating to an applicant (or nominee) for judicial
office.

The author suggests that the need for this legislation is self-evident.
If Commission discipline activity is predominately private, appointing
authorities must have access to such information before momentous and
uninformed decisicons are made.

The Judicial Council of CA and the Commission on Judicial Performance
(CIP} supports the original intent of SCA 37. However, both have
expressed concerns regarding the elimination of private admonishment.
CIP contends that private admonishment is a useful tool that is
available to the Commission. For years, the Commission was limited to
one extreme remedy for distinctly different levels of misconduct.
Additional disciplinary options have been added over time, allowing the
Commission to address a range of misconduct. The private admonishment
serves an important function: to discipline efficiently for conduct
that is improper but not egregiously so. Although public admonishment
may serve the interest of the public, it removes from the Commission
the availability to discipline between the different types of conduct.

There are two similar measures, ACA 46 (W. Brown) and SCA 44 (Alquist)
which retain the form of private admonishment, but calls for other

major changes which include a majority of non-judge members and open

hearings.

CIP states that the newly formed Commission should not be confined at
the outset to public discipline, which would limit its flexibility. It

deserves an opportunity to address the full range of potential

misconduct with an appropriate range of disciplinary options.

Should the Commission’s Authority to privately admonish judges be
removed and replaced with the authority to publicly admonish judges?

Under the current system, public discipline includes public reprovals. How
would the proposed public admonishment fit into this structure and what
procedures would be required to invoke it?

SUPPORT

California Common Cause
California Newspaper Publishers Association

DPPOSITION

None

- continued -

SCA 37
Page 3
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SENATE COMMITTEE ON ACA 46
CONSTITUTIONAL AMENDMENTS Hearing Date: 8/10/94

Senator John Lewis, Chairman

COMMITTEE ANALYSBIB
" ACA 46 (W.Brown) as amended 8/9/94
SUBJECT: Commission on Judicial Performance

BACKGROUND:®

The Commission on Judicial Performance (CJP) was established
in 1960. Composed of nine members, five of whom are judges,

the CJP investigates charges of willful misconduct in office, -

persistent failure or inability to perform the duties of a
judge, habitual intemperance in the use of intoxicants or
drugs, conduct prejudicial to the administration of justice
that brings the judicial office into disrepute, or other
improper actions or derelictions of duty. In conjunction

~with the California Supreme Court, the commission plays a
role in cautioning and disciplining judges.

In recent years the CJP has been criticized for not being
tough enough in disciplining judges, allegedly because judges
comprise a dominant majority on the commission. For example,
no judge has been removed or publicly censured by the CJIP
since 1988. Another principal criticism is that the
commission operates under too broad a veil of
confidentiality, denying the public knowledge of a judge's
disciplinary record.

ACA 46 is a broad reform measure which seeks significant

changes in how the CJP is composed, its authority and
responsibilities.

KEY I8SUES:
1. Composition & Terms of Office

The California Constitution Spec1fiés the menmbership, terms
of office, and appointing powers relative to compo51tlon of
the Commlssion on Judicial Performance.

The CJP curtrently consists of 9 members -~ all of whom are
linited to a maximum of two 4-year terms.

LIS-11




8/9/94 page 2
ACA 46 :

5 judges App'ted by Supreme Court
-2 appeals court :
-2 superior court
-1 municipal court

2 members, CA State Bar App'ted by Supreme Court

2 public menbers App'ted by Governor &
: confirmed by Senate majority

= THIS BILL:

would change the membership of the commission by creating
a majority of public members. Proponents argue that a
majority public membership prevents judges from having a
controlling interest. This includes potential voting
blocks like the lawyers and judges. It also presents a
superior perception of fairness and independence while
retaining the knowledge and necessary contributions of
judges and lawyers. Since most of the CJP's cases involve
ethical violations rather than technical legal issues, an
attorney background is not necessary to determine whether
or not a judge should be disciplined. The new membership
would be:

3 judges ~ App'ted by Supreme Court
-1 appeal court
-1 superior court
-1 municipal court

2 menmbers, CA State Bar App'ted by state bar
{1 from private practice,
& 1 from either a D.A.'s or
public defender's office)

6 citigzens . d :

-2 each App'ted by Governor .
-2 each App'ted by Senate Rules el
-2 each App'ted by Assembly Speaker ‘§$E
sl
Members of the CJP are limited to two 4-year terms or 10 “

years total service if originally appointed to f£fill a
vacancy. Positions will have staggered terms.

¥
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2. Removal from Office

The Constitution provides that the California Supreme Court,
on recommendation of the CJP or on its own motion, may
‘suspend a-judge, without salary, if the judge pleads or is
found guilty of a felony. If the felony conviction becones
final, the judge shall be formally removed from office by
the Supreme Court.

- THIS BILL:

provides that, subject to review by the Supreme Court, the
CJP shall suspend, without salary, a judge who pleads or
ig found guilty of a felony. 1If the felony conviction
becomes final, the judge shall be formally removed from
office by the CJP.

3
o s

3. Retiring or Censuring

Under existing law the Supreme Court ~- on recommendation i
from the CJP -- may (1) retire a judge for a permanent
disability which seriously interferes with the judge's
duties or (2) censure a judge for misconduct in office. o

- THI8 BILL:

places in the commission's hands the power to retire or
censure a current or former judge, subject to review in
the Supreme Court. (If the judge in question is a Supreme
Court justice, then the review will be by seven appeals
court judges drawn by lot.) :

The bill adds "violations of the Code of Judicial Ethics“
to the list of actions for which a judge may be censured.

The bill also allows public admonishment or censure of a
judge or former judge for actions occurring up to 6 years
prior to start of the judge's current term or end of the
judge's last term,

This bill provides that the Supreme Court has 120 days to =" .
review decisions to retire or censure, otherwise the CJP's . =%
decision remains in effect. The review can be generated
by the Supreme Court itself or upon petition by the judge
or former judge who was the subject of the CJP decision.

This bill provides that a judge is disqualified from
acting as a judge, without loss of salary, when there is a
petition. pending to the Supreme Court to review a
commission decision to remove or retire a judge.

CALIFORNIA JUDICIAL BRANCH NEWS SERVICE CJBNS.ORG
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4, Bar from Future Assignments

THIS BILL provides that the CJP may bar a former judge --
who has been censured -- from receiving assignments,
appointments, or references of work from any California
state court.

5. Disbarment
The Constitution provides that a judge -~ who is removed
from office -- is suspended from practicing law in
California until a court determines otherwise.

= THI8 BILL:

would allow the State Bar to determine whether a

removed judge shall be disbarred unless the Supreme Court
has already made that determination. The State Bar nay
institute attorney disciplinary proceedings against any
judge who retires or resigns from office with judicial
disciplinary charges pending.

The Constitution currently provides that the CJP nmay
privately admonish a judge who has engaged in an improper
action or dereliction of duty. Under current practices, the
CJP rarely makes any of its cautionary or disciplinary
action public.

~ THIS BILL:

would still allow the CJP to privately admonish a judge, e
relying for fairness on the new composition of the CJP. =
This bill would also make public all papers and
proceedings once the CJP takes formal action. The

papers and proceedings are to be public to the same extent
that criminal proceedings would be public in court.

* The Attorney General's Office, which acts as the %ﬁ%
examiner in cases before the CJP, agrees that the -
commission hearings should be opened -~ after an initial L

confidential investigatory stage to weed our groundless or
unsupported allegations. The AG's Office cites three
general reasons for supporting a more open process:

a. The AG's Office asserts that they spend as many

.~ attorney hours on confidentiality issues as on
substantive questions of 3ud1c1al mlsconduct and
preparatlon for formal hearing.
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Completeness openness during formal proceedings
would help better protect complaining witness
from harassment or retaliation by the accused
judge. Under the current system judges find out
-- ghortly after proceedings begin -- who the
witnesses are. The witnesses, however, are
unable to discover what has happened to their
complaint, who other witnesses are, what the
judge's response is, etc.

An open process would better lead to more
accurate and complete fact-finding than the
currently closed process.

7. Immunity & Legal Proceedings Brought Against the Commission

8.

9.

= PTHIS BILL provides that:

Rules for the Commission's Formal Proceedings.

Under current law, the CIP's formal proceedings are
governed by the California Rules of Court.

THIS BILL provides that the CJP shall make the rules for
investigation of judges and for formal proceedings against

o]

AP

the commission, its members, staff and
investigators have absolute immunity from suit
for all official conduct;

the Supreme Court has jurisdiction in any legal
proceeding brought against the CJP by a Jjudge who
is a respondent in a commission ruling. The
Supreme Court has 60 days to rule. Should the
Supreme Court fail to render a ruling within that =
timeframe, the prior determination by the CJIP 7
shall be binding. o

: iy

judges. e
B oty

Miscellaneous. -

THIS BILL also provides that:

~  Commissioners shall serve no more than two 4-year terms,

nor more than a total of ten years if initially
appointed to fill a vacancy.

-~ Positions will be staggered.

”
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- The commission may disqualify a judge from acting as a
judge, without loss of salary, upon notice of formal
proceedings charging the judge with misconduct.

- The commission make offer explanatory statements for its
actions or decisions to the public at any time.

- No civil action or adverse employment action may be
directed against a person for their statements to the

- The commission's budget shall be separated from the
budget of any other state agency or court.

~ The California Supreme Court has original jurisdiction
in any civil action or legal proceeding brought against
the CJP by a judge who is a respondent: in a commission

ACA 46
commission.
proceeding.
VOTE: 2/3 APPROP: no
BUPPORT:

None received.

OPPOSITION:

None received.

PRIOR ACTION:
Senate Judiciary:
Assembly 3rd Reading:

Assembly Ways & Means:
Assembly Judiciary:

Wade Teasdale -
445=-2802

FISC COMM: yes

Scheduled for hearing on 8/9/9%4

Pass, 78-0 (7/2/%4)

Pass, 21-0 (6/29/94) e,
Pass, 10-0 (6/15/94) ot
: a5y

ACA 46

8/10/94
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CONCURRENCE IN SENATE AMENDMENTS
ACA 46 (M. Brown) - As Amended: August 23, 1994
ASSEMBLY VOTE_78-0 ( July 2, 1994 ) SENATE VOTE_29-1 ( August 24, 1994 )

Original Committee Reference; JUD.
DIGEST
2/3 vote required.

As passed by the Assembly, this bill:

1)  Created an ll-member CJP comprised of the foliowing members:
- One appellate court justice, appointed by the Supreme Court.
- One superior court judge, appointed by the Supreme Court.
- One municipal court judge, appointed by the Supreme Court.
- Two Tawyers appointed by the Board of CGovernors of the State Bar.

- Six citizens, two each appointed by the governor, Speaker of the
Assembly, and Senate Rules Committee.

2) In addition, provided the following:

- A judge "may" be suspended from office, without loss of salary, upon
notice by CJP of formal proceedings against the judge for "judiciai
misconduct."

- CJP shall suspend a judge for the reasons that the Supreme Court may
currently suspend a judge as described above.

3) Authorized CJP to impose discipline on judges with a discretionary petition
for review to the Supreme Court and CJP to censure or privately admonish
former judges.

4}  Repealed existing provisions, as described above, and made public all %@a
formal CJP proceedings. %ggi

k%gf L

>

5)  Conferred regulatory authority directly on CJP.
6) 1so enacted the following changes:
- Granted exclusive jurisdiction to the Supreme Court to hear civil
actions. brought by judges who are the subject of CJIP discipline
proceedings.

- Granted an absolute immunity to CJP members and staff for all conduct
in the course of their "official duties.”

- continued -

LIS-15
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The Senate amendments:

1) Delete the lawyer appointments by the Board of Governors and grant the same
appointments to the Governor.

2)  Forbid removed judges from accepting further judicial assignments or
references and authorize the same punishment for censured judges who

retice,
3} Give the Supreme Court the authority to adopt the Code of Judicial Ethics.

4) Incorporate provisions of SCA 37 (Hart), pending in the Assembly, relating
to the provision of otherwise confidential information to the President and

Governor.

FISCAL EFFECT

Minor costs

COMMENTS
None
FN 012341
Gene Erbin ACA 46
445-4560 Page 2
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This supplemental ballot pamphlet is sent to you separately from the pamphlet containing Propositions
181 through 188 and the statewide candidate statements because thie measures contained herein
qualified for the ballot after the printing deadline for the principal ballot pamphlet. Please check to be
sure you receive two ballot pamphlets- for the November 8, 1994.General Election. In order to
distinguish between the two, this supplemental pamphlet is printed in blue ink. If you do not recelve
your main pamphiet, contact your county elections official or call 1-800-345VOTE.

4 CERTIFICATE OF CORRECTNESS
I, Tony Miller, Acting Secretary of State of the State of California, do hereby certify that the
measures included herein will be submitted to the electors of the State of California at the GENERAL
_ ELECTION to be held throughout the State on November 8, 1994, and that this pamphlet has been
correctly prepared in accordance with law.

Withess my hand and the Great Seal of the State in Sacramento, California,
this 220d day of September 1994,
4

#TONY MILLER

LIS-1

Acting Secretary of State/




Secretary of gtate

| SACRAMENTO 95814

Dear Californians: T

This is the supplemental ballot pamphlet, containing
information about Propositions 189 through 191 for the
November 8, 1994 General Election. These measures were placed
on the ballot by the Legislature and the Governor after the
printing deadline for the principal ballet pamphlet (which
contains information about Propositions 181 through 188 and
candidate statements). ‘ ‘

All of those involved in the preparation of this pamphlet are
constantly losking for ways to make the California Ballot
Pamphlet better. Many suggestions made by voters have been
put to use this year. New features this election include expanded
statements from candidates for statewide office, an explanation
of the job duties of each office, and an explanation of the electoral
procedure for justices of the Supreme Court and courts of appeal.
This information is contained in the prinecipal ballot pamphlet,
We hope these features prove useful and informative as you
make your choiees in this general election. We invite you to send
your comments, suggestions, and new ideas for possible inclusion
in future ballot pamphlets. Send your ideas to California Ballot
Pamphlet, 1230 J Street, Sacramento, California 95814.

Please vote en November 8!

SOCIOECONOMIC JUS'I‘ICE INSTITUTE

RESEARCH & EDUCATIOMN & POLICY

- G94
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November 8, 1994 Ballot Me#Sufeé

SUMMARY o

YES

WHAT YOUR VOTE MEANS

NG -

189
BAIL EXCEPTION, FELONY
SEXUAL ASSAULT.

Legislative Constitutional

Amendment

Put on the Ballot by
the Legislature

Amends State Constitution to add felony sexual
assault 10 crimes excepted from right to bail, Other
exceplions already include capital offenses and
felonies involving violence or threats of bodily
harm-fo others, Fiscal impact: Unknown, but

.probably not significant, costs to local

governments; unknowa, but probably not
significant. savings to the staie,

A Yes vale on this measure

means: The circumstances under

which courts ¢ould deny bail
would be broadened to include
individuals aceused of
committing any felony “sexual
assaplt.”

A No vote on this measure’
means: The court could deny
bail 1o individuals acoused of
certain types of sexual offenses
involving violence and serious
bodily ham.

190

COMMISSION ON

JUDICIAL PERFORMANCE,

Legistative Coustitutional
Amendment

Put on the Ballot by
the Legislatere

Transfers disciplinary anthority over judges from
Cafifornia Supreme Court to Commission on
Judicial Performance; provides for public
proceedings; specities circumstances warranting

removal, retirement, suspension, admonishment, or

censure of judges; increases Commission’s citizen .
membership. Fiscal impact Not likely to have a
significant fiscal impact on the state,

A Yes vote on this measure
means: A majority of the
members of the Commission on
Judicial Performance would be
from the public; all formal
charges and proceedings of the
commission regarding

misconduct by a judge would be

open to the public.

A No vole on this measure
means: A majority of the
members of the Commission on
Judicial Performance would be
judges; only certain matters

before the commission regarding
misconduct by a judge would be

open 1o the public,

¥

191
JUSTICE COURTS,

Legislative Constitutional
Amercdment

Put on the Ballot by
the Legisliwre

Abolishes justice courts; incorporates their
operations, judges, and personnet within municipat
courts. Authorizes Legislature to provide for
vrganization, jurisdiction-of municipal courts and
quatification and compensation of munigipal coun
judges, staff, Fiscal impact; Probably no significant
fiscal impact on state or toval governments.

A Yes vote on this measure
means: Justice counts would be
eliminated and these courts

weould become municipal courts;

all justice court judges would

become full-tinfe municipal court

judges.

A No veie on this measure
means: Justice courts would
continue 10 serve portions of
counties with 40.000 or fewer
residents. Justice court judges
would continge to divide their
time between their own courts
and other wial courts.

4 CALIFORNIA JUDICIAL BRANCH NEWS SERVICE CJBNS.ORG Go4
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Srec ARGUMENTS '

WHOM

R MORE INFORMATION

PRO

CON

TO CONTACT FO
FOR I

AGAINST

PROPOSITION 189 WQULD
ALLOW JUDGES TO DENY BAIL
TO SEXUAL PREDATORS. When
an accused rapist.or child molester

. has a record of previous convictions
2 judge should be abie to keep him
off the streets until the trial. |
PROTECT OUR COMMUNITIES!
PROTECT OUR CHILDREN!
VOTE YES ON 189!

Proposition 18915 unnecessary. )
Viotent felons can be denied bail now.
This is just election year pandering by
politicians who want to ook tough on
crime. Unless the accused s a flight
risk or has threatened someone
specifically, bail should be granted. In
Anierica you are innocent until

proven guilly.

Assemblyman Cruz M, Bustamante
State Capitol, Room 4144
Sacramento, CA 95814
{916) 445-8514

Libertarian Party of Califomia
: 1-800-637-1776

Proposition 190 will reform
California’s judicial discipline
systent, which is comprised of a
majority of judges who discipline
their peers in secret. Proposition 190
will open formal disciplinary
proceedings against judges tothe
public and will change the
membership of the commission so
that the public is in the majority,

Voting NO on Proposition 190 will
prevent political appointments from
dominating the Coramission on’
Judicial Performance, will retain the
power to impose judicial discipline in
the California Supreme Colt, and
provide the legistature more timeto
consider necessary changes in the
disciplinary system for judges.

Speaker Willle L. Brown, Jr.
Attention: Cary Rudman
{916y 445-8077

i Quentin L. Kopp
655 Montgomery Street, 16th Floor
San Francisco. CA 94111

Voting Yes on 191 will streamline
California’s court structure and
promote the equal administration of
Jjustice. Justive.court judges have the
same jurisdiction, qualifications, and
waorkload as municipal court judges.
Using two names wrongly implies
that the brand of justice you get
depends on the populatien of your
county.

Froposition 191 goes wo far, It does
NOT simply eliminate justice courts.
Itwould guarantee a job in
newly-created municipal courts to
every justice court judge and count
employee—regardiess of whether
there are better gualified-applicants or
even a need for some-of these former
Justice court employees.

Constance Dove
. or
Richard S. Piedmonte
California Judges Association
301 Howard Street, Suite 1040
San Francisco, CA 94105
{4153 495-1999

NOT PROVIDED
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Legislative Constltutwnal Amendment

Official Title and Summary Prepared by the Attorney General

COMMISSION ON JUDICIAL PERFORMANCE.
LEGISLATIVE CONSTITUTIONAL AMENDMENT.

Transfers authority to remove or discipline judges from Ca’hforma Supreme Court to Commission
- on Judicial Performance.
. Provides for public disciplinary proceedings against judges and former judges and specifies the

- circumstances warranting their removal, retivement, suspension, admonishment, or censure,

. e e

- Increases non-judicial citizen membership on the Commission.
‘ Bpecifies authority of Commission to discipline former judges.

Provides immunities to persons employed by or making statementsto the Commission,

A Speczﬁes review processes for Commission determmatmns and requires the Supreme Court to
- issue Code of Judicial Ethics,

Summary of Legislative Analyst’s
Estimate of Net State and Local Fiscal Impact:

Not likely to have a significant fiscal impact on the state.

Final Votes Cast by the Legislature on ACA 46 (Proposxtmn 190)

Assembly: Ayes 74 Senate: Ayes 29
Noes 1 Noes 1

10
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Analysis by the Legxslatlve Analyst

Background

Under the California Ccmstxtutmn, the Commxsswn on
Judicial Performance handles complaints against judges,
The commisgsion investigates charges of misconduct by a
judge in office or failure or inability of a judge to perform
his or her duties.

The commission is composed of nine members, The
members include five judges, who are appointed by the
California Supreme Court; two members of the State Bar
of California, who arve appointed by the State Bar’s
governing body; and two public members, who are
appointed by the Governor and approved by the

California Senate. Fach member ig appointed to a

four-year term, and no member may serve more than two
terms.

The commission receives complaints against judges
gach year (950 complaints in 1893). The complaints and
investigations are handled on a confidential basis, For
less serious -cases of misconduct, the commission may
privately veprimand a judge; the Supreme Court may
review such a reprimand. The commission may also
publicly reprimand a judge if the judge consents,

In other cases, the commission makes formal charges
and a hearing is held. In 1993, nine cases {out of 950
complaingts) proceeded to a hearing. The commission may
recommend to the Supreme Court that a judge be
censured, retired, or removed, Such actions may then be
taken by the Supreme Court. Since 1961, the commission
has made 3% recommendations to the Supreme Cowrt to
censure or remove a judge. The Court upheld the
recomimendations in 29 cases; one case i8 pending.

Proposal

This constitutional amendment changes the
compaosition of the commission and makes a nuniber of
changes to the procedures for disciplining judges. Among
its provisions, the measure increases the membership of
the commission from nine to eleven members and
increases the number of public members so that they are
a majority on the commission. Specifically, the members
would include three judges, who would be appointed by

. President of the United States, and the California:

,,,,,

California, who would be appointed by the Governor; and
six public members (two representatives appmnted by
each of the following: the Governor, the Senate Rules
Committee, and the Speaker of the Assembly). ’

The amendment provides that, when the commission
begins formal proceedings against a judge, the charges
and all subsequent papers and proceedings shall be open
to the public. Also, this measure permits the commission,
rather than the Supreme Court, to retire or remove a
judge, or to censure a judge or former judge. Such actions
could be reviewed by the Supreme Court, In a case
against a Supreme Court Justice, a special panel of
appellate court judges would review the case. The
measure also permits the commission to publiely
reprimand a judge without the judge’s consent. The
commission could disqualify a judge from performing his
or her duties when the commission begins a formal.

.proceeding that charges the judge with misconduect or

disability. The commission also may bar a former Judge
who has been censured or removed from receiving a:-
judicial appointment or assignment to serve any:
California state court.
The measure provides that persons who give
statements to the commission are protected from civil
lawsuits or adverse actions that may be taken against’
them by their employers as a result of their statements, ™
Also, it protects commission members and employees
agai}izst lawsuits that may be brought as a result of theiri
work.
Finally, the amendment requires the commission to:
provide, upon request of the Governor of any state, the:

Commission ou Judicial Appointments, confidential:
information on disciplinary actions taken against a Judge
who is an applicant for another judicial appointment.

Fiscal Effect

This measure is not likely to have a significant fiscal.
impact on the state because its changes are largely:
procedural in nature,

For the text of Proposition 190 see page 18

G94
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190

Commission on Judicial Performance.
Legislative Constitutional Amendment.

THE TIME HAS COME TO REFORM
CALIFORNIA’S JUDICIAL DISCIPLINE SYSTEM.
VOTE “YES” ON PROPOSITION 190,

In 1960, California created the first judicial discipline
commission in the United States. It was a model for all
50 states and the District of Columbia. But now
California has fallen behind the rest of the nation. A

-gystem that was once innovative has become antiguated.
The California commission, which is made up of a
majority of judges, has held only one public hearing in the
fast six years. Clearly, it is inappropriate to have judges
disciplining their peers in a secret envirenment.

PROPOSITION 190 ENSURES PUBLIC CONTROL
OF JUDICIAL DISCIPLINE,

The California commission is currently composed of
five judges, two lawyers and two publie citizens and there
is no requirement that formal disciplinary proceedings be
open to the public. Proposition 190 would eliminate
judicial domination of the commission in favor of a public
majority. Specifically, under Propesition 190, the
Commission on Judicial Performance would be made up
of three judges, two attorneys and six public members.
A PUBLIC MAJORITY WILL ENSURE A FAIR AND
FIRM SYSTEM OF JUDICIAL DISCIPLINE.

THE PUBLIC HAS A RIGHT TO KNOW WHEN
JUDGES ARE CHARGED WITH MISCONDUCT.

Under Propoesition® 190, the commission would be
required to open all formal proceedings against judges to
the public, Currently, all hearings and commission
documents, including the actual charges against the
judge, are secret, WITHOUT KNOWLEDGE OF
CHARGES OR PROCEEDINGS, THE PUBLIC
CANNOT HAVE CONFIDENCE IN THE JUDICIAL
SYSTEM. Just as we require eriminal proceedings and
attorney discipline proceedings to be open, we should also

Argument in Favor of Proposition 190

hold judges to the same standard where serious
misconduct is at issue. -

PROPOSITION 190 STOPS JUDGES FROM
ESCAPING DISCIPLINE BY RETIRING OR
RESIGNING WITH CHARGES OF MISCONDUCT
PENDING AGAINST THEM, '

Proposition 190 will prevent judges charged with
misconduct from avoiding discipline by retiring or
resigning with charges pending. Judges should be held
accountable for improper conduct on the bench.
Proposition 190 allows the commission to publicly
discipline former judges for conduct which occurred while
they held judicial office. This will provide the public with
important information about judges who resign with

charges pending and then go to work in the private sector ..

as arbitrators or private judges.

Proposition 190 is an important and timely reform
measure. Judges are public servants and play a critical
role in our society. The public must have confidence and -
trust in those holding judicial office. PROPOSITION 190
PLACES JUDICIAL DISCIPLINE IN THE HANDS OF
A BROAD PANEL OF PUBLIC CITIZENS, JUDGES
AND ATTORNEYS AND OPENS ALL FORMAL
PROCEEDINGS TO THE PUBLIC. JUST AS OTHER
STATES HAVE DONE IN RECENT YEARS,
CALIFORNIA MUST ELIMINATE SECRECY AND
ENSURE INTEGRITY IN THE DISCIPLINARY
PROCESS.

VOTE “YES" O PROPOSITION 190.

WILLIE L. BROWN, JR,

Speaker, California State Assembly
ALFRED E. ALQUIST

California State Senalor

MARC POCHE
Associate Justice, California Court of Appeal

Rebuttal to Argument in Favor of Proposition 190

There’s no question but that the current system of
hearings by the California Commission on Judicial
Performance should be changed. There’s no argument
about that. Creating a requirement of open, public
hearings respecting the relatively few formal complaints
against. California judges, however, is far different from
turning the Commission into a politically-appointed body.
That's the vice of Proposition 190. Instead simply of
changing the Constitution to require open, public
hearings of charges against judges (which are relatively
few compared to the 2,000 judges in California) Speaker
Willie Brown has written a measure which transcends
that elemental principle. While it may seem difficult to

divorce the desired constitutional revision in the nature -

of the hearings on judicial digcipline from the selection
process for the Commission, Californians should realize
it is injurious to our separation of pewers form of
government and the independence of the judicial branch
of government to adopt Proposition 190. Rather, as the
American Bar Association has stated, the members of the

* * & %
Commission on Judicial Performance should be Js5

comprised equally of judges, public members and lawyers .

in order to balance viewpoints and distribute the power
of appointment among the branches of government.
Appointments should reflect the diversity of California’s
popuiation and not be made on the basis of politics or
ideology. The Commission’s independence must be
protected from the appearance of outside interference.
We should reject Proposition 190 and re-write it with the
public hearing requirement and equal power of
appeintment among the branches of state government,

QUENTIN L. KOPP

State Seiraior

(hidependent-San Francisco/San Mateo)
JUDGE JOSEPH A. WAPNER

Retired Judge; Los Angeles Superior Court
ARLEIGH w0OODS

Presiding Justice, California Court of Appeal

i2

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.
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Commission on Judicial Performance.
Legislative Constitutional Amendment.

190

Argument Against Proposition 190

DON'T BE FOOLED! This alleged attempt to regulate
the judiciary is really an attempt to politicize the
Cemmission on Judicial Performance. This power grab
changes the structure of the Commission by allowing
politicians to appoint a majority of its members. Bight
out of the 11 members would be appointed by politicians,
giving them a degree of power over the judicial branch
unknown anywhere else in the United States.

The public needs a judicial disciplinary system
uninfluenced by partisan politics. Proceedings before the
Commission should be opened to the public, but this
proposal threatens the independence of the Commission
and will divert its focus to the expectations of the
appointing parties. -

There is a better alternative, which the Legislature
ignored. The American Bar 'Association has just
completed a five year study conducted by prominent
citizens, judges and lawyvers and adopted its first
national model for judicial disciplinary proceedings. The
model recommends 2 commission with equal numbers of
citizens, judges, and lawyers appointed by the Governor,
State Supreme Court and the State Bar. This measure,
however, takes the commendable, worthwhile goal of
producing an accountable, open system of judicial
discipline and turns it into a dangerous, irresponsible
attack on the judicial branch of government. Its proposed
commission has virtually unchecked power; its so-called

“public member majority” in reality will be a majority of
people with close political ties to the Governor, the -
Assembly Speaker and State Senate leadership.

The framers of our Constitution knew that an
independent judiciary is one of the greatest safeguards of
liberty. While California needs a strong, effective
Commission on Judicial Performance, it does not need
and ean’t afford, an ill-conceived, poorly drafted
constitutional. amendment which gives a handful of
insiders unprecedented control aver judicial conduct,

The proposal also removes disciplinary powers from
the California Supreme Court and transfers such powers
to the politicized Commission. Such shift raises serious
due process issues and will result in costly and needless
litigation at taxpayer expense.

Vote No! California deserves a judiciary that is:
accountable and independent. Send a message to the
Legislature to keep partisan politics out of the judicial
disciplinary process. Bend them back to the drawing
board to examine the work done by leading national
authorities and give California a system which will piace i
us in the forefront of judicial discipline.

QUENTIN L. ROPP i
State Senator ‘ G
(I-San FranciscolSan Mateo) e

JUDGE JOSEPH A, WAPNER
Retired Judge, Los Angeles Superior Court

Rebuttal to Argument Against Proposition 190

The opponents claim that Proposition 190 will create a
politicized body. TWENTY-FOUR STATES HAVE
CREATED COMMISSIONS WITH EQUAL OR
GREATER PUBLIC MEMBERSHIP ON THEIR
JUDICIAL DISCIPLINARY COMMISSIONS. These
commissions represent a variety of appeinting powers.
Just as with Propesition 190, these states recognized
that a broad base of constitutional appointing powers
does not sacrifice the integrity of the Judiciary.

IN FACT, NO STATE HAS ADOPTED THE ABA
MODEL. Instead, a number of states have successfully
changed to a public majority membership after having
commissions dominated by judges. The drafters of the
ABA model specifically refused to recommend that
disciplinary c¢ommissions have a majority of public
members because they thought the issues would be too
complicated, Everyday, jurors are asked to decide serious
legal issues, yet the lawyers and judges who drafted the
ABA proposal feared the public would not understand

when a judge has acted inappropriately

PROPOSITION 180 WILL CREATE A MORE
INDEPENDENT COMMISSION BY MAKING IT AN
INSTITUTION SEPARATE FROM ANY ONE:
INFLUENCING BODY. Proposition 190 specifically®
provides for a broad base of appointing powers—the
Supreme Court, the Governor, and the Legmiatu:e——-sm,%
that no one branch of government can dominate thzg =
important body. uo

Proposition 190 protects the public by providing for %
their participation. It is good, sound public policy.

VOTE “YES” ON PROPOSITION 190.

WILLIE L. BROWN, JR, .
Speaker, California State Assembly
ALFRED E. ALQUIST

California State Senaior

TERRY B. O'ROURKE

Judge, San Diego Superior Court

G94
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Proposxtmn 189' Text of Proposed Law

- This améndment proposed by Assembly Constitutional
Amendment 87 (Statutes of 1994, Resolution Chapter 95)
expressly amends the Constitution by amending a
section thereof; therefore, new provisions propoesed to be
added are printed in italic fype to indicate that they are
new. . :

PROPOSED AMENDMENT TO ARTICLE I, SECTION 12

SEC. 12. A person shall be zeleased on bail by
sufficient suretzes, except for:

(a) Capital crimes when the facts are evident or the
presumption great;

(b) Felony offenses involving acts of violence on
another .person, or felony sexual assault offenses on
another person, when the facts are evident or the
presumption great and the court finds based upon clear
and convincing evidence that there is a substantial

likelihood the person’s release wouid result in great
bodily harm to others; or -

(c) Felony offenses when the facts are ewdent or the
presumption great and the court finds based on clear and
convincing evidence that the person has threatened
another with great bodily harm and that there is a
substantial likelihood that the person would carry out
the threat if released.

Excessive bail may not be required. In fixing the
amount of bail, the court shall take into consideration the
seriousness of the offense charged, the previous criminal
record of the defendant, and the probability of his or her
appearing at the trial or hearing of the case.

A person may be released on his or her own
recognizance in the court’s discretion,

Proposition 190: Text of Proposed Law

This amendment proposed by Assembly Constitutional

- Amendment 46 {Statutes of 1994, Resolution Chapter

111} expressly amends the Constitution by adding a

section thereto and amending sections thereof} therefore,

existing provisions proposed to be deleted are printed in

stp}kssut—type and new provisions proposed to be added
are printed in italic type to indicate that they are new.

PROPOSED AMENDMENTS TO ARTICLE VI

First—That Section 8 of Article VI thereof is amended
to read:

SEC. 8.
Performance consists of 2-judges-of-courts-ofappsal 2
mdg%«eilsapeum—mmts one judge of a court of appeal,
one judge of a superior court, and one judge of a
municipal court, each appointed by the Supreme Court; 2
members of the State Bar of California who have
practiced law in this State for 10 years, each appointed
by its-governing body the Governor; and 2 6 citizens who
are not judges, retired judges, or members of the State
Bar of California, appem«te

"{a) The. Commission on Judicial

approve 3 i
céoncuaring 2 of whom skall be apposnted by the Govef nor,
2 by the Senate Committee on Rules, und 2 by the Speakez
of the Assembly, Except as provided in subdivision (b}, all
terms are for 4 years. No member shall serve more than 2
4-year terms, or for more than a total of 10 years if
appointed to fill a vacancy.

Commission membership terminates if a member
ceases to hold the position that qualified the membes for
appointment. A vacancy shall be filled by the appointing
power for the remainder of the term. A member whose
term has expired may continue to serve until the vacancy
has been filled by the appointing power. Appointing
powers may appoint members who are already serving on
the commission prior to March 1, 1995, to a single 2-year
term, but may not appoint them to an additional term
thereafter,

(b) To create staggered terms among the members of
the Commission on Judicial Performance, the following
members shall be appointed, as follows:

1)-The—court—of appeal member-—appointed—to

18

( 1} T&uo members appomted by the Supreme Cowt toa
term commencing March 1, 1995, shall each serve a term
of 2 years and may be reappointed to one full term.

{2} One attorney appoinied by the Governor to o term
commencing March 1, 1995, shall serve a term of 2 years
and may be reappointed to one full term.

{3} One citizen member appointed by the Governor to a
term commencing March 1, 19985, shall serve a term of 2.
years and may be reappointed toone full term. :

(4} One member appointed by the Senate Committee on,
Rules to a term commencing March 1, 1995, shall serve a.
term of 2 years and may be reappointed to one full term. '

(5) One member appointed by the Speaker of the,
Assembly to a term commencing March 1, 1995, shall:
serve a term of 2 years and may be reappointed to one full
torm, T R T SR TR S TR

(6) All other members shall be appointed to full 4- yea,m%
terms commencing March 1, 1995.

Second—That Section 18 of Article VI thereof xﬁ “ﬁ%
amended to read: %%@

SEC. 18. (a) Ajudge is disqualified from acting as a
judge, without loss of salary, while there is pending (1) an
indictment or an informatien charging the judge in the
United States with a crime punishable'as a felony under
California or federal law, or (2) a recommendation
petition to the Supreme Court lo review a determination
by the Commission on Judicial Performance for-removal
orretivement-of the to remove or retire a judge.

(b) On—vecommendation-of-the The Commission on
Judicial Performance may disqualify a judge from acting
as « judge, without loss of sala/y, upon notice of formal
proceedings by the commission charging the judge with
Judicial misconduct or disability.

(¢) The Commission on Judicial Performance oron-its

shall suspend a
judge from office without salary when in the United

G9%4
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~ States the Judgé pleads guilty or no contest or is found :
~gilty of a crime pumshable as a felony under California Judieis
* or federal law or of any other crime that involves moral

turpltude under that law. If the conviction'is reversed,

. suspension terminates, and the judge shall be paid the

salary. for the judicial office held by the judge for the
period of suspension. If the judge is suspended and the
conviction becomes final, the Supreme Court Commission
og- Judicial Performance shall remove the Judge from
office. : .

{e)-On-recommendation-of :

(d) Except as provided in subdivision {f), the
Commission on Judicial Performance
may (1) retire a judge for disability that seriously
interferes with the performance of the judge’s duties and
is or is likely to become permanent, and or (2) censure ¢
Judge or former judge or remove a judge for action

occurring not more than 6 years prior fo the x

commencement of the judge’s current term or of the
former judge’s last term that constitutes wilful willful
misconduct in office, persistent failure or inability to
perform the judge’s duties, habitual intemperance in the
use of intoxicants or drugs, or conduct prejudicial to the
administration of justice that brings the Judxcxal office
into disrepute~Th

may, or (3) publicly or privately admeonish a judge or
former judge found to have engaged in an improper
actxon or derehctmn of dutyrsubjmmtha

wgﬁappsal The commission may
also bar a former judge who has been censured from
receiving an assignment, appointment, or reference of
work from any California state court. Upon petition by the
Judge or former judge, the Supreme Court may, in its
discretion, grant review of a delermination by the
commission fo retire, remove, censure, admonish, or
disqualify pursuant io subdivision (b) a judge or former
Jjudge. When the Supreme Court reviews a defermination
of the commission, it may make an independent review of
the record. If the Supreme Court has not acted within 120
days after granting the petition, the decision.of the
¢ommission shall be final.

()

(e) A judge retired by the Supreme Court commissian
shall be considered to have retired voluntarily. A judge
removed by the Supreme Court-commission is ineligible
for judicial office, including receiving an assignment,
appointnent, or reference of work from any California
state court, and pending further order of the court is
suspended from practicing law in this State. The State
Bar may institute appropriate attorney disciplinary
proceedings against any judge who retires or resigns from
off“ fee with judicial disciplinary charges pending.

(f) A recommendationof defermination by the
Commission on Judicial Performance for-the to admonish
or censure -removal-oxrretirement-of a Judge or former
Jjudge of the Supreme Court or remove ar retire a judge of
the Supreme Court shall be determined reviewed by a
tribunal of 7 court of appeal 3udges selected by iet

-1 afterconducting a-pr

W&éeﬁl@&fm&n@&%&@t&m&%
that-formal-procecdings should be-dinstituted:

Gg4

(g) No court, except the Supreme Court, shall have =
Jurisdiction in a civil action or other legal proceeding of ©
any sort brought against the commission by a judge. Any
request for injunctive relief or other provisional remedy
shall be granted or denied within 90 days of the filing o
the request for relief. A fatlure to comply with the time
requirements of this section does not affect the validity of
commission proceedings.

(h) Members of the commission, the commission staff,
and the examiners and investigators employed by the
commission shall be absolutely immune from suit for all
conduct at any time in the course of their official duties.
No civil action may be maintained against a person, or
adverse employment action laken against a person, by any
employer, public or private, based on statements presented
by the person to the commission. K

(i) The Commission on Judicial Perfor mance shall -
make rules implementing this section, including, but not
limited to, the f‘olfowmg

(1) The commission shall make rules for the -
investigation of judges. The commission may provide for
the confi dentzal;ty of complaints to and investigations by»ﬁ‘;‘*
the commission.

(2) The commission shall make rules for for mal ﬁgﬁ
proceedmgs aguinst judges when there is cause to believe o+

“there is a disability or wrongdomg within the meaning of

subdivision (d).

(j) When the commission institutes formal proceedings,
the notice of charges, the answer, and all subsequent
papers and proceedings shall be open to the public for all
formal proceedings instituted after February 28, 1995,

("} The commission may make explanatory stutements.

(1) The budget of the commission shall be separate from
the budget of any other state agency or court.

(m)} The Supreme Court shall .make rules for the
conduct of judges, both on and off the bench, and for
Judicial candidates in the conduct of their campaigns,
These rules shall be referred to as the Code of Judicial
EBthies.

Third—That Section 18.5 is added to Article VI thereof,
to read:
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. SEC.
o Judzcmgl Performance shall provide to the Governor of any
State of the Union the text of any private admonishment,
advisory letter, or other disciplinary action together wath
- any information that the Commission on Judicial
. Performanee deems necessary to a full understanding of
' the commission’s action, with respect to any applzcant
whom the Governor of any State of the Union indicates is
under consideration for any judicial appointment.
(b) Upon request, the Commission on dJudicial
Performance shall provide the President of the United
"States the text of any private admonishment, advisory
letter; or other disciplinary action together with any
information that the Commission on Judicial
Performance deems necessary to a full understending of

the commission’s action, with respect to any applicant

whom the President indicates is under consideration for
any federal judicial appointment. -

(c) Upon request, the Conunission "on Judicial
Performance shall provide the Commission on Judiciql

a

,185 (a) Upon requeat, the C‘ommzsszon on .

;Appamtments the Zext of any prwate admomskmcnt
advzswy letter, or other dssczplmary actwn togeiher with'
Tany mfarmatwn ‘that the C‘ommzsswn ‘on Judzce&l
“ Performance deems necessary to @ full understandmg of -
the commission action, with respect to any applicant

whom the Commission on Judicial Appointments

indicates is under conau{emtwn for any Jua}zcml

appomtment.
(d) All information released under this section shaH
remain confidential and privileged. -
" (e) Notwithstanding subdivision {(d), any informution
released pursuant to this section shall also be provided to
the applicant about whom the information was requested,
(f) “Private admonishment” refers to a disciplinary
action against a judge by the Commission on Judicial
Performance as authorized by subdivision (¢} of Section
18 of Article V1, as amended November 8, 1988,
Fourth—That this measure shall become operative on
March 1, 1995,

Proposition 191: Text of Proposed Law

ThiS amendment proposed by Senate Constitutional
Amendment, 7 (Statutes of 1994, Resolution Chapter 118)
- expressly amends the Constitution by amending sections
thereof; therefore, existing provisions proposed to be
deleted are printed in strikeout-type and new provisions
proposed to be added are printed i alic type to indicate
that they are new.

PROPOSED AMENDMENTS TO ARTICLE VI
Flrs(;;mThat Section 1 of Article VI thereof is amended
- torea

SEC. 1., The judicial power of this State is vested in
the Supreme Court, courts of appeal, superior courts, and
municipal courts —and-justico—eourts, All courts are
courts of record,

Second—That Section 5 of Article VI theleof is
amended to read: :

SEC. 5. (a)Each county shall be divided into
municipal court andjustice-couxt districts as provided by
statute, but a city may not be divided into more than one
district. Each municipal and-justice court shall have one
or more judges. Each municipal court district shall have

‘no fewer than 40,000 residents; provided that each county
shall have at least one municipal court district. The
number of residents shall be deter mmed as provided by
statute.

(b) On the operatwe date of this subdzmszon, all
existing justice courts shall become municipal courts, and
the number, qualifications, and compensation of judges,
officers, attachés, and employees shall continue until
changed by the Legislature. Each judge of a part-time
municipal court is deemed to have agreed to serve full
time and shall be available for assigniment by the Chief
Justice for the balance of time necessary to comprise a
full-time workload.

Thore-shall-be-a-munisipal-court-in-each-distriet-of
more-than-40,000-vesidents-and-ajustice-couri-in-each
district—of-40,000-residonts—or-logsThe-number-of
residents-shall be-ascertained-as-provided-by statute,

{¢) The Legistature shall provide for the organization ‘

and prescmbe the gm‘xsdzctzon of munm}pai and-justice
20

courts. It shall preseribe for each municipal court and <
provide-for-sach-justicesourt the number, qualifications,
and compensation of judges, officers, and employees.
(d) Notwithstanding the-provisions-of subdivision (a),
any city in San Diego County may be divided into more .,
than one municipal court er-justice-court district if the
Legislature determines that unusual geographic
conditions warrant such division. - ‘
Third-—That Section 6 of Article VI thereof is amended ¢
to read:
SEC. 6. The Judicial Council consists of the Chief
Justice and one other judge of the Supreme Court, 3 =
judges of courts of appesl, 5 judges of snpenm‘ courts, 3
and § judges of municipal courts,
eourts; each appointed by the Chief Justice for a 2-year °
term; 4- members of the State Bar ‘appointed by its
governing body for 2-year terms; and one member of each
house of the Legislature appointed as provided by the
house. =
Council membership terminates if a member ceases to%%@&
hold the pbsition that qualified the member fors %@%
appointment. A vacancy shall be filled by the appointing ﬁ

“power for the remainder of the term,

The council may appoint an Administrative Director of
the Courts, who serves at its pleasure and performs
functions. delegated by the council or the Chief Justice,
other than adopting rules of court administration,
practice and procedure.

To improve the administration of justice the council
shall  survey judicial business and make
recommendations to the courts, make recommendations
annually to the Governor and Legislature, adopt rules for

court administration, practice and procedure, not

inconsistent with statute, and perform other furictions
prescribed by statute.

The Chief Justice shall seek to expedite judicial
business and to equalize the work of judges. The Chief
Justice may provide for the agsignment of any judge to
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SUPPLEMENTAL

This supplemental ballot pamphlet is sent to you separately from the pamphlet containing Propositions
181 through 188 and the statewide candidate. statements because the measures contained herein
qualified for the ballot after the printing deadline for the principal ballot pamphlet. Please check to be
sure you receive two ballot pamphlets for the November 8, 1994 General Election. In order to
distinguish between the two, this supplemental pamphlet is printed in blue ink. If you do not receive
your main pamphlet, contact your county elections official or call 1-800-345-VOTE.

Te

NOVEMBER 8,1994

( CERTIFICATE OF CORRECTNESS '

I, Tony Miller, Acting Secretary of State of the State of California, do hereby certify that the
measures included herein will be submitted to the electors of the State of California at the GENERAL
ELECTION to be held throughout the State on November 8, 1994, and that this pamphlet has been
correctly prepared in accordance with law. :

Witness my hand and the Great Seal of the State in Sacramento, California,

this 22nd day of September 1994.
| Ton, M,

TONY MILLER
Acting Secretary of State )




Secretary of State

SACRAMENTO 95814

Dear Californians:

This is the supplemental ballot pamphlet, containing
information about Propositions 189 through 191 for the
November 8, 1994 General Election. These measures were placed
on the ballot by the Legislature and the Governor after the
printing deadline for the principal ballot pamphlet (which
contains information about Propesitions 181 through 188 and
candidate statements).

All of those involved in the preparation of this pamphlet are
constantly looking for ways to make the California Ballot
Pamphlet better. Many suggestions made by voters have been
put to use this year. New features this election include expanded

statements from candidates for statewide office, an explanation .

of the job duties of each office, and an explanation of the electoral
procedure for justices of the Supreme Court and courts of appeal.
This information is contained in the principal ballot pamphlet.
We hope these features prove useful and informative as you
make your choices in this general election. We invite you to send
your comments, suggestions, and new ideas for possible inclusion
in future ballot pamphlets. Send your ideas to California Ballot
Pamphlet, 1230 J Street, Sacramento, California 95814.

Please vote on November 8!

SOCIOECONOMIC J USTICE INSTITUTE

RESEARCH - EpucaTiON & PoLicy
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November 8, 1994 Ballot Measures

SUMMARY

WHAT YOUR VOTE MEANS

YES

NO

189

BAIL EXCEPTION. FELONY
SEXUAL ASSAULT.

Legislative Constitutional
Amendment

Put on the Ballot by
the Legislature

Amends State Constitution to add felony sexual
assault to crimes excepted from right to bail. Other
exceptions already include capital offenses and
felonies involving violence or threats of bodily
harm to others. Fiscal impact: Unknown, but
probably not significant, costs to local
governments; unknown, but probably not
significant, savings to the state.

A Yes vote on this measure

means: The circumstances under

which courts could deny bail
would be broadened to include
individuals accused of
committing any felony “‘sexual
assaylt.”

A No vote on this measure
means: The court could deny

bail to individuals accused of
certain types of sexual offenses
involving violence and serious
bodily harm.

5

190

COMMISSION ON
JUDICIAL PERFORMANCE,

Legislative Constitutional
Amendment

Put on the Ballot by
the Legislature

Transfers disciplinary authority over judges from
California Supreme Court to Commission on
Judicial Performance; provides for public
proceedings; specifies circumstances warranting
removal, retirement, suspension, admonishment, or
censure of judges; increases Commission’s citizen
membership. Fiscal impact: Not likely to have a
significant fiscal impact on the state.

A Yes vote on this measure
means: A majority of the
members of the Commission on
Judicial Performance would be
from the public: all formal
charges and proceedings of the
commission regarding
misconduct by a judge would be
open to the public.

A No vote on this measure
means: A majority of the
members.of the Commission on
Judicial Performance would be
judges; only certain matters
before the commission regarding
misconduct by a judge would be
open to the public.

191
JUSTICE COURTS.

Legislative Constitutional
Amendment

Put on the Ballot by
the Legislature

Abolishes justice courts; incorporates their
operations, judges, and personnel within municipal
courts. Authorizes Legislature to provide for
organization, jurisdiction of municipal courts and
qualification and compensation of municipal court
judges, staff. Fiscal impact: Probably no significant
fiscal impact on state or local governments.

A Yes vote on this medsure
means: Justice courts would be
eliminated and these courts
would become municipal courts;
all justice court judges would
become full-time municipal court
judges.

A No vote on this measure
means: Justice courts would
continue to serve portions of
counties with 40,000 or fewer
residents. Justice court judges
would continue to divide their
time between their own courts
and other trial courts.
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November 8, 1994 Ballot Measures—Continued

ARGUMENTS - WHOM TO CONTACT FOR MORE INFORMATION
PRO CON FOR AGAINST
PROPOSITION 189 WOULD Proposition 189 is unnecessary. Assemblyman Cruz M. Bustamante Libertarian Party of California
ALLOW JUDGES TO DENY BAIL | Violent:felons can be denied bail now. State Capitol, Room 4144 1-800-637-1776

TO SEXUAL PREDATORS. When
an accused rapist or child molester
has a record of previous convictions
a judge should be able to keep him
off the streets until the trial.
PROTECT OUR COMMUNITIES!
PROTECT OUR CHILDREN!
VOTE YES ON 189!

This is just election year pandering by
politicians who want to look tough on
crime. Unless the accused is a flight
risk or has threatened someone
specifically, bail should be granted. In
America you are innocent until
proven guilty.

Sacramento, CA 95814
(916) 445:8514

Proposition 190 will reform
California’s judicial discipline
system, which is comprised of a
majority of judges who discipline
their peers in secret. Proposition 190
will open formal disciplinary
proceedings against judges to the
public and will change the
membership of the commission so
that the public is in the majority.

Voting NO on Proposition 190 will
prevent political appointments from

‘dominating the Commission on

Judicial Performance, will retain the
power to impose judicial discipline in
the California Supreme Court, and
provide the legislature more time to
consider necessary changes in the
disciplinary system for judges.

. Speaker Willie L. Brown, Jr.
Attention: Cary Rudman
(916) 445-8077

Quentin L. Kopp’
655 Montgomery Street, 16th Floor
San Francisco, CA 94111

Voting Yes on 191 will streamline
California’s court structure and
promote the equal administration of

. justice. Justice court judges have the
same jurisdiction, qualifications, and
workload as municipal court judges.
Using two names wrongly implies
that the brand of justice you get
depends on the population of your
county.

Proposition 191 goes too far. It does
NOT simply eliminate justice courts.
It would guarantee a job in
newly-created municipal courts to
every justice court judge and court
employee—regardless of whether
there are better qualified applicants or
even a need for some of these former
justice court employees.

Constance Dove
or
Richard S. Piedmonte
California Judges Association
301 Howard Street, Suite 1040
San Francisco, CA 94105
(415) 495-1999

NOT PROVIDED
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689 Bail Exception. Felony Sexual Assault.

—l ' ' ' l ~ Legislative Constitutional Amendment.

W Official 'I‘itle and Sﬁmmary Prepared by the Attorney General

BAIL EXCEPTION. FELONY SEXUAL ASSAULT.
LEGISLATIVE CONSTITUTIONAL AMENDMENT.

* Amends State Constitution to add felony sexual assault offenses to crimes currently excepted
from right to bail, which are 1) capital crimes; 2) felonies involving acts of violence when there is
a substantial likelihood of harm to others if bail is granted; and, 3) any felony when the accused
has threatened another with great bodily harm and the court finds a substantial likelihood that
release would result in such harm.

¢ Requires judicial findings upon clear and convincing evidence of likelihood that release would
result in great bodily harm to others.

Summary of Legislative Analyst’s
Estlmate of Net State and Local Government Fiscal Impact:

¢ Unknown, but probably not significant, costs to local governments for jailing individuals denied
bail. '

¢ Unknown, but probably not significant, savings to the state because some individuals held
without bail and then convicted can receive credit for their jail time, thereby reducing the length
of stay in prison.

Final Votes Cast by the Legislature on ACA 37 (Proposition 189)

Assembly: Ayes 69 Senate: Ayes 30
Noes 0 Noes 0

6 G94



Analysis by the Legislative Analyst ‘

Background

Bail is one means by which a person who is accused of
a crime may obtain release from custody after arrest. The
bail procedure generally requires the accused person to
put up money, property, or other security that will be
forfeited if the individual fails to return to court to stand
trial.

The California Constitution generally requires the
courts to release on bail all persons accused of
committing crimes, while they await trial. The courts
may deny bail only for those persons who are accused of
committing any of the following offenses:
¢ A crime that is punishable by death.
¢ A felony offense where the court finds that the accused

person has threatened another person with serious

bodily harm and there is a substantial likelihood that
the accused person would carry out the threat if
released.

¢ A felony offense involving violence against another

person, when the court finds that there is a

substantial likelihood that the person’s release would

result in serious bodily harm to others.

For purposes of these provisions, existing statutory law
specifies that certain types of sexual offenses are to be

considered felony offenses involving violence and serious
bodily harm.

Proposal

This constitutional amendment would permit the
courts to deny bail for a wider range of sexual offenses.
Specifically, this measure would allow the courts to deny
bail if a person is accused of committing any felony
“sexual assault” offense.

Fiscal Effect

By broadening the circumstances under which bail
could be denied, this measure would increase wosts to
local governments to operate jails because it would
increase the number of persons held in jail while they are
awaiting trial. These costs are unknown, but probably
not significant.

There would be savings to state government, however,
if the person for whom bail is denied is later convicted.
This is because persons who are held in jail can receive
credit for their jail time, thereby reducing their stay if
later sentenced to state prison. This would reduce the
state’s costs of operating the prison system by an

unknown, but probably not a significant amount.

For the text of Proposition 189 see page 18
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189

Bail Exception. Felony Sexual Assault.
Legislative Constitutional Amendment.

Argument in Favor of Proposition 189

KEEP SEXUAL PREDATORS OFF OUR STREETS

Currently, persons accused of crimes are entitled to
remain free until their trial unless they are accused of

murder or a violent crime—and the judge believes the

accused to be a danger to society.

PROPOSITION 189 WOULD ALLOW JUDGES TO
DENY BAIL TO SEXUAL PREDATORS--PEOPLE
CHARGED WITH FELONY SEXUAL ASSAULT
OFFENSES ON ANOTHER PERSON.

30% of those convicted of sex offenses commit another
offense within two years of their release—higher than
any other crime.

When an accused rapist or child molester has a record
of previous convictions a judge should be able to keep him
off the streets until the trial.

Protect our communities! Protect our chlldren‘

VOTE YES ON PROPOSITION 189.

LET'S KEEP SEXUAL PREDATORS OFF OUR
STREETS.

DEDE ALPERT
Assemblywoman, 78th District

MARGARET SNYDER
Assemblywoman, 25th District

ROBERT PRESLEY
State Senator, 36th District

Rebuttal to Argument in Favor of Proposition 189

Nothing in Proposition 189 says that the accused
sexual offender must have a record of previous
convictions in order for the judge to deny bail. A person
accused of a first-time non-violent offense (perhaps “date
rape”) could be denied bail.

For over 200 years, our laws have held that those
accused are innocent until proven guilty. The main
reason for bail at all is to give a financial incentive for the
accused to show up in court. There’s no way to know if
someone will attack after being released on bail.

Proposition 189 is really designed to boost the chances
of politicians in an election year. Supporters can say they

are tough on crime, and thus rake in votes from
Californians justly concerned about violence in the
streets.

Don’t be fooled. Don’t tinker with the state constitution
to chip away at the presumption of innocence. Vote NO
on Proposition 189.

TED BROWN
Chairman, Libertarian Party of Los Angeles County

RICHARD BURNS
Attorney at Law

RICHARD RIDER
Stockbroker/Financial Planner

8 Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.
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Bail Exception. Felony Sexual Assault.
Legislative Constitutional Amendment.

189

Argument Against Proposition 189

Proposition 189 is totally unnecessary. Violent felons
can be denied bail now. To specifically add “sexual
assault offenses” looks like election year pandering to us.

We certainly believe that rapists should be kept off the
street. But in America you are innocent until proven
guilty. Bail should be granted in most cases—but should
be high enough to guarantee that the accused will appear
in court. .

The U.S. luckily has no history of preventive detention.
It’s almost impossible to know if someone will cause
“great bodily harm to others.” An exception would be if
the accused criminal specifically threatens the victim or
a witness.

Let’s be reasonable. Proposition 189 is a waste of time.
It allows politicians to tell voters they are tough on
crime. It will cost taxpayers money to keep accused
people in county jails before their trials. It will deny
courts some bail money.

Worst of all, the Legislature placed Propositions 189,
190, and 191 on the ballot over two months past the legal
deadline. The November Ballot Pamphlet has already
been printed. It will cost taxpayers over $1 million to
send out a supplemental ballot pamphlet to over 13
million registered voters. This is downright thievery!
Couldn’t these propositions wait until the 1996 primary
election?

Don'’t let legislators take advantage of your desire to
lock up dangerous criminals. Proposition 189 is only
window dressing for their irresponsibility and contempt
for taxpayers. We urge you to vote NO.

TED BROWN
Chairman, Libertarian Party of Los Angeles County

RICHARD BURNS
Attorney at Law

RICHARD RIDER
Stockbroker/Financial Planner

Rebuttal to Argument Against Proposition 189

Yes on 189—No to Sexual Predators

This proposition isn’t about money or politics, it's about
protecting innocent, law-abiding citizens from the lowest
and most vicious variety of criminals that prowl our
streets—sexual predators.

We have all become prisoners in our own homes
because of a “revolving door” criminal justice system.
Repeat sex offenders keep breaking the law and being
. put back on the streets in our communities.

Bail can already be denied to someone who is accused
of committing a capital crime, such as kidnapping or
murder, if the judge believes that the person is a threat
to the public. But there are loopholes in the law with
regard to sexual deviants.

No civil liberties would be harmed. The judge would
still be required to provide clear and convincing ev1dence
that the person is a danger to society.

The opposition argument callously tries to turn a
human tragedy into a profit center. They would propose
we tell a grief-stricken parent or spouse, who has just left
the hospital with a rape victim, that “we are sorry for
your loss, but we didn’t want to deny our court system its
bail money.”

This isn’t about profit and loss, it’s about making our
streets safe for our families and children.

Vote Yes on Proposition 189!

DEDE ALPERT
Assemblywoman, 78th District
MARGARET SNYDER
Assemblywoman, 25th District

CRUZ M, BUSTAMANTE
Assemblyman, 31st District
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/90 Commission on Judicial Performance.

' ' l ' l Legislative Constltutlonal Amendment.

Wsr——— Official Title and Summary Prepared by the Attorney General

COMMISSION ON JUDICIAL PERFORMANCE.
LEGISLATIVE CONSTITUTIONAL AMENDMENT.

¢ Transfers authority to remove or discipline Judges from California Suprerne Court to Commission

on Judicial Performance.

* Provides for public disciplinary proceedings against judges and former judges and specifies the
circumstances warranting their removal, retirement, suspension, admonishment, or censure.
Increases non-judicial citizen membership on the Commission.

Specifies authority of Commission to discipline former judges.
Provides immunities to persons employed by or making statements to the Commission.

’ Spec1ﬁes review processes for Commission determinations and requires the Supreme Court to
issue Code of Judicial Ethics.

e ® o o

Summary of Leg‘islativé Analyst’s
Estimate of Net State and Local Fiscal‘Impact: »

¢ Not likely to have a significant fiscal impact on the state.

Final Votes Cast by the Legislature on ACA 46 (Proposition 190)

Assembly: Ayes 74 Senate: Ayes 29
, Noes 1 Noes 1

10 G94



Analysis by the Legislative Analyst

Background

Under the California Constitution, the Commission on
Judicial Performance handles complaints against judges.
The commission investigates charges of misconduct by a
judge in office or failure or inability of a judge to perform
his or her duties.

The commission is composed of nine members. The
members.include five judges, who are appointed by the
California Supreme Court; two members of the State Bar
of California, who are appointed by the State Bar’s
governing body; and two public members, who are
appointed by the Governor and approved by the
California Senate. Each member is appointed to a
four-year term, and no member may serve more than two
terms. ‘

The commission receives complaints against judges
each year (950 complaints in 1993). The complaints and
investigations are handled on a confidential basis. For
less serious cases of misconduct, the commission may
privately reprimand a judge; the Supreme Court may
review such a reprimand. The commission may also
publicly reprimand a judge if the judge consents.

In other cases, the commission makes formal charges
and a hearing is held. In 1993, nine cases (out of 950
complaints) proceeded to a hearing. The commission may
recommend to the Supreme Court that a judge be
censured, retired, of removed. Such actions may then be
taken by the Supreme Court. Since 1961, the commission
has made 32 recommendations to the Supreme Court to
censure or remove a judge. The Court upheld the
recommendations in 29 cases; one case is pending.

Proposal

This constitutional amendment changes the
composition of the commission and makes a number of
changes to the.procedures for disciplining judges. Among
its provisions, the measure increases the membership of
the commission from nine to eleven members and
increases the number of public members so that they are
a majority on the commission. Specifically, the members
would include three judges, who would be appointed by

the Supreme Court; two members of the State Bar of
California, who would be appointed by the Governer; and
six public members (two representatives appointed by
each of the following: the Governor, the Senate Rules
Committee, and the Speaker of the Assembly).

The amendment provides that, when the commission
begins formal proceedings against a judge, the charges
and all subsequent papers and proceedings shall be open
to the public. Also, this measure permits the commission,
rather than the Supreme Court, to retire or remove a
judge, or to censure a judge or former judge. Such actions
could be reviewed by the Supreme Court. In a case
against a Supreme Court Justice, a special panel of
appellate court judges would review the case. The
measure also permits the commission to publicly
reprimand a judge without the judge’s consent. The
commission could disqualify a judge from performing his
or her duties when the commission begins a formal
proceeding that charges the judge with misconduct or
disability. The commission also may bar a former judge
who has been censured or removed from receiving a
judicial appointment or assignment to serve any
California state court.

The measure provides that persons who give
statements to the commission are protected from civil
lawsuits or adverse actions that may be taken against
them by their employers as a result of their statements.
Also, it protects commission members and employees
against lawsuits that may be brought as a result of their
work.

Finally, the amendment requires the commission to
provide, upon request of the Governor of any state, the
President of the United States, and the California
Commission on Judicial Appointments, confidential
information on disciplinary actions taken against a judge
who is an applicant for another judicial appointment.

Fiscal Effect

This measure is not likely to have a significant fiscal
impact on the state because its changes are largely
procedural in nature.

" For the text of Proposition 190 see page 18
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190

Commission on Judicial Performance.
Legislative Constitutional Amendment.

Argument in Favor of Proposition 190

THE TIME HAS COME TO REFORM
CALIFORNIA’S JUDICIAL DISCIPLINE SYSTEM.
VOTE “YES” ON PROPOSITION 190.

In 1960, California created the first judicial discipline
commission in the United States. It was a model for all
50 states and the District of Columbia. But now
California has fallen behind the rest of the nation. A
system that was once innovative has become antiquated.
The California commission, which is made up of a
majority of judges, has held only one public hearing in the
last six years. Clearly, it is inappropriate to have judges
disciplining their peers in a secret environment.

PROPOSITION 190 ENSURES PUBLIC CONTROL :

OF JUDICIAL DISCIPLINE.

The California commission is currently composed of
five judges, two lawyers and two public citizens and there
is no requirement that formal disciplinary proceedings be
open to the public. Proposition 190 would eliminate
judicial domination of the commission in favor of a public
majority. Specifically, under Proposition 190, the
Commission on Judicial Performance would be made up
of three judges, two attorneys and six public members.
A PUBLIC MAJORITY WILL ENSURE A FAIR AND
FIRM SYSTEM OF JUDICIAL DISCIPLINE.

THE PUBLIC HAS A RIGHT TO KNOW WHEN
JUDGES ARE CHARGED WITH MISCONDUCT.

Under Proposition 190, the commission would be
required to open all formal proceedings against judges to
the public. Currently, all hearings and commission
documents, including the actual charges against the
judge, are secret. WITHOUT KNOWLEDGE OF
CHARGES OR PROCEEDINGS, THE PUBLIC
CANNOT HAVE CONFIDENCE IN THE JUDICIAL
SYSTEM. Just as we require criminal proceedings and
attorney discipline proceedings to be open, we should also

hold judges to the same standard where serious
misconduct is at issue.

PROPOSITION 190 .STOPS JUDGES FROM
ESCAPING DISCIPLINE BY RETIRING OR
RESIGNING WITH CHARGES OF MISCONDUCT
PENDING AGAINST THEM.

Proposition 190 will prevent judges charged with
misconduct from avoiding discipline by retiring or
resigning with charges pending. Judges should be held
accountable for improper conduct on the bench.
Proposition 190 allows the commission to publicly
discipline former judges for conduct which occurred while
they held judicial office. This will provide the public with
important information about judges who resign with
charges pending and then go to work in the private sector
as arbitrators or private judges.

Proposition 190 is an important and timely reform
measure. Judges are public servants and play a critical
role in our society. The public must have confidence and
trust in those holding judicial office. PROPOSITION 190
PLACES JUDICIAL DISCIPLINE IN THE HANDS OF
A BROAD PANEL OF PUBLIC CITIZENS, JUDGES
AND ATTORNEYS AND OPENS ALL FORMAL
PROCEEDINGS TO THE PUBLIC. JUST AS OTHER
STATES HAVE DONE IN RECENT YEARS,
CALIFORNIA MUST ELIMINATE SECRECY AND
ENSURE INTEGRITY IN THE DISCIPLINARY
PROCESS.

VOTE “YES” ON PROPOSITION 190.

WILLIE L. BROWN, JR.

Speaker;, California State Assembly
ALFRED E. ALQUIST

California State Senator

MARC POCHE
Associate Justice, California Court of Appeal

Rebuttal to Argument in Favor of Proposition 190

. There’s no question but that the current system of
hearings by the California Commission on dJudicial
Performance should be changed. There’s no argument
about that. Creating a requirement of open, public
hearings respecting the relatively few formal complaints
against California judges, however, is far different from

turning the Commission into a politically-appointed body..

That’s the vice of Proposition 190. Instead simply of

changing the Constitution to require open, public .

hearings of charges against judges (which are relatively
few compared to the 2,000 judges in California) Speaker
Willie Brown has written a measure which transcends
that elemental principle. While it may seem difficult to
divorce the desired constitutional revision in the nature
of the hearings on judicial discipline from the selection
process for the Commission, Californians should realize
it is injurious to our separation of powers form of
government and the independence of the judicial branch
of government to adopt Proposition 190. Rather, as the
American Bar Association has stated, the members of the

Commission on Judicial Performance should be
comprised equally of judges, public members and lawyers
in order to balance viewpoints and distribute the power
of appointment among the branches of government.
Appointments should reflect the diversity of California’s
population and not be made on the basis of politics or
ideology. The Commission’s independence must be
protected from the appearance of outside interference.
We should reject Proposition 190 and re-write it with the
public hearing requirement and equal power of
appointment among the branches of state government.

QUENTIN L. KOPP

State Senator

(Independent-San Francisco/San Mateo)
JUDGE JOSEPH A. WAPNER

Retired Judge, Los Angeles Superior Court

ARLEIGH WOODS : .
Presiding Justice, California Court of Appeal
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Commission on Judicial Performance.
Legislative Constitutional Amendment.

190

Argument Against Proposition 190

DON’T BE FOOLED! This alleged attempt to regulate
the judiciary is really an attempt to politicize the
Commission on Judicial Performance. This power grab
changes the structure of the Commission by allowing
politicians to appoint a majority of its members. Eight
out of the 11 members would be appointed by politicians,
giving them a degree of power over the judicial branch
unknown anywhere else in the United States.

The public needs a judicial disciplinary system
uninfluenced by partisan politics. Proceedings before the
Commission should be opened to the public, but this
proposal threatens the independence of the Commission
and will divert its focus to the expectations of the
appointing parties.

There is a better alternative, which the Legislature
ignored. The American Bar Association has just
completed a five year study conducted by prominent
citizens, judges and lawyers and adopted its first
national model for judicial disciplinary proceedings. The
model recommends a commission with equal numbers of
citizens, judges, and lawyers appointed by the Governor,
State Supreme Court and the State Bar. This measure,
however, takes the commendable, worthwhile goal of
producing an accountable, open system of judicial
discipline and turns it into a dangerous, irresponsible
attack on the judicial branch of government. Its proposed
commission has virtually unchecked power; its so-called

“public member majority” in reality will be a majority of
people with close political ties to the Governor, the
Assembly Speaker and State Senate leadership.

The framers of our Constitution knew that an
independent judiciary is one of the greatest safeguards of
liberty. While California needs a strong, effective
Commission on Judicial Performance, it does not need

-and can’t afford, an ill-conceived, poorly drafted

constitutional amendment which gives a handful of
insiders unprecedented control over judicial conduct.

The proposal also removes disciplinary powers from
the California Supreme Court and transfers such powers
to the politicized Commission. Such shift raises serious
due process issues and will result in costly and needless
litigation at taxpayer expense.

Vote No! California deserves a judiciary that is
accountable and independent. Send a message to the
Legislature to keep partisan politics out of the judicial
disciplinary process. Send them back to the drawing
board to examine the work done by leading national
authorities and give California a system which will place
us in the forefront of judicial discipline.

QUENTIN L. KOPP
State Senator
(I-San Francisco/San Mateo)

JUDGE JOSEPH A. WAPNER
Retired Judge, Los Angeles Superior Court

Rebuttal to Argument Against Proposition 190

The opponents claim that Proposition 190 will create a
politicized body. TWENTY-FOUR STATES HAVE
CREATED COMMISSIONS WITH EQUAL OR
GREATER PUBLIC MEMBERSHIP ON THEIR
JUDICIAL DISCIPLINARY COMMISSIONS. These
commissions represent a variety of appointing powers.
Just as with Proposition 190, these states recognized
that a broad base of constitutional appointing powers
does not sacrifice the integrity of the Judiciary.

IN FACT, NO STATE HAS ADOPTED THE ABA

MODEL. Instead, a number of states have successfully

changed to a public majority membership after having
commissions dominated by judges. The drafters of the
ABA model specifically refused to recommend that
disciplinary commissions have a majority of public
members because they thought the issues would be too
complicated. Everyday, jurors are asked to decide serious
legal issues, yet the lawyers and judges who drafted the
ABA proposal feared the public would not understand

when a judge has acted inappropriately.

PROPOSITION 190 WILL CREATE A MORE
INDEPENDENT COMMISSION BY MAKING IT AN
INSTITUTION SEPARATE FROM ANY ONE
INFLUENCING BODY. Proposition 190 specifically
provides for a broad base of appointing powers—the
Supreme Court, the Governor, and the Legislature—so
that no one branch of government can dominate this
important body. :

Proposition 190 protects the public by providing for
their participation. It is good, sound public. policy.

VOTE “YES” ON PROPOSITION 190.

WILLIE L. BROWN, JR.
Speaker, California State Assembly

ALFRED E. ALQUIST
California State Senator

TERRY B. O’ROURKE
Judge, San Diego Superior Court

G94
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/ 9 1 Justlce Courts. Legislative Constitutional Amendment.

*—-—-— Official Title and Summary Prepared by the Attorney General
JUSTICE COURTS. LEGISLATIVE CONSTITUTIONAL AMENDMENT.

e Effective January 1, 1995, eliminates justice courts; elevates existing justice courts to municipal
courts; and unifies justice courts within municipal courts. Continues number, qualifications,
compensation of judges and personnel, until modified by Legislature. :

¢ Authorizes Legislature to provide for organization and jurisdiction of municipal courts, and to
prescribe number, qualifications and compensation of municipal court judges, staff.

e Makes conforming changes to composition of Judicial Council, appellate jurisdiction of Superior
Court.

Summary of Legislative Analyst’s
Estimate of Net State and Local Government Fiscal Impact:

* Probably no significant fiscal impact on state or local governments.

Final Votes Cast by the Legislature on SCA 7 (Prop051t10n 191)

Assembly: Ayes 79 Senate: Ayes 39
Noes 0 Noes 0

14
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Analysis by the Legislative Analyst

Background

The California Constitution currently provides for
superior, municipal, and justice courts. These courts are
referred to as the state’s “trial courts.”

Superior courts generally have jurisdiction over
cases involving felonies, family law (for example, divorce
cases), juvenile law, civil law suits involving more than
$25,000, and appeals from municipal and justice court

decisions. Each of the state’s 58 counties has a superior:

court.

Municipal and justice courts generally have
jurisdiction over misdemeanors and infractions and most
civil law suits involving disputes of $25,000 or less.
Counties are divided into municipal and justice court
districts based on population. Municipal court districts
have more than 40,000 residents; justice court districts
have 40,000 or fewer residents.

As of August 1, 1994, there were 37 justice courts in

_California. Currently, most justice court judges divide

their time between their own courts and other trial
courts.

Proposal

This constitutional amendment eliminates justice
courts and provides that all justice courts would become
municipal courts. In addition, all justice court judges
would become full-time municipal court judges. The
amendment would become effective on January 1, 1995.

Fiscal Effect

This measure probably would have no significant fiscal
impact on the state or local governments. This is because
these changes are primarily organizational in nature.

For the text of Proposition 191 see page 20

G94

15



191

Justice Courts. Legislative Constitutional Amendment.

Argument in Favor of Proposition 191

Proposition 191 finishes a job that the voters of
California began when they overwhelmingly approved
Proposition 91 in November of 1988. They decided that
there should be one standard of equal access to justice in
both rural areas and urban areas. Proposition 91 made
most of the changes necessary to equalize the justice
courts that serve less populous counties with the
municipal courts that serve most Californians.
Proposition 191 is the culmination of the process of

professionalizing and equalizing the administration of -

, Jjustice in rural areas.
Already today:

* The jurisdiction of justice courts is the same as that of
municipal courts.

e Justice court judges are subject to the same rules of
judicial conduct and discipline as municipal court
judges. '

* Justice court judges serve terms of the same length
and are accountable to the public at the same elections
as municipal court judges.

By approving Proposition 91, the voters:

* Put the judgments and decisions rendered in justice
courts on an equal footing with those of municipal
courts and any other court of record.

* Required justice court judges to have the same legal
experience as judges of the municipal courts
throughout the state.

* Imposed the requirement that justice court judges
work full time for full salary, sitting by assignment as
needed anywhere in the state when their home courts
do not require the judge’s presence.

All of these changes have proven extremely successful.
The full time justice court judges’ program saved the
state the cost of more than two dozen new judgeships!

Proposition 191 neither increases nor decreases the
current number of judges, courts, or judicial districts.
But the time has come to reflect the full compliance of
justice courts with the standards of municipal courts by
granting them the same title. The label “municipal court”
commands greater respect than the designation “justice
court,” and will increase respect for the court’s authority.
As the courts come to grips with the increased work
required to put the “3 strikes” felony sentencing
legislation into effect, the terms used in our courts should
not raise doubts that erect barriers to the use of all
available judges.

Under Proposition 191, Californians who appear in any
of the 47 remaining justice courts will no longer be given
the false impression that they are receiving a
second-class brand of justice. Your Yes vote helps
California fulfill the voter mandate to provide citizens in
our state’s less populous counties with courts of equal
statute and judges of equal quality to those found in Los
Angeles, San Francisco, and other cities.

VOTE YES ON PROPOSITION 191!

ROBERT PRESLEY
State Senator; 36th District

E. MAC AMOS, JR.
President, California Judges Association

CARLOS C. LAROCHE
Judge of the Mariposa Justice Court

Rebuttal to Argument in Favor of Proposition 191

Proponents argue that, under the “3 strikes” law on the
books (and certainly under the “3 strikes” initiative on
the ballot as Proposition 184), California will need all of
the Judges and court personnel it can find.

It is true that these new “tough on crime” laws will
require thousands of new state employees and perhaps

.twice as much prison space. The cost of locking up so
many people will be astronomical. Under Proposition
184, for example, the defendant need not even have
displayed any real threat to the rest of us to get life in
prison. The third “strike” would be any “felony” which
might include possession of more than an ounce of
marijuana (H&S Code Section 11359) or possession of

someone else’s prescription drug (H&S Code Sectlon
11350).

Even if we fall for the “¢ough on crime” election talk
and pass overly-broad laws that will require thousands of
new state employees, there is no reason former “justice
court” judges and court personnel should be guaranteed
some of the jobs.

In the private sector, jobs are not guaranteed Let them
compete for the new positions. '

GARY B. WESLEY
Attorney at Law

\
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~ Justice Courts. Legislative Constitutional Amendment.

191

Argument Against Proposition 191

This measure is a proposal by the Legislature to
amend the California Constitution so as to eliminate
justice courts and elevate all justice court judges in the
State to municipal court judges. It also provides for the
retention of all “officers, attachés, and employees” of
existing justice courts. Justice courts still exist in some
small ‘counties in California.

The principal problem with this measure is its
elevation of justice court judges to municipal court judges
and the retention of all employees. If justice courts are to

.be eliminated, the judges and employees should have to

apply for jobs in the municipal court. Perhaps they will
not be needed or sufficiently qualified.

GARY B. WESLEY
Attorney at Law

Rebuttal to Argument Against Proposition 191

The opponent presents no serious argument against
Proposition 191. There is no question of lesser
qualifications for justice court judges. In 1988, the voters
required all justice court judges to have the same
experience to qualify for office as is required of municipal
court judges, and today every single justice court judge is
fully qualified for the municipal court bench. Most, if not
all, have twice the experience required—enough to
qualify for the superior court as well.

Proposition 191 will neither add nor subtract judges or
court employees from the current rosters of the affected
courts. It is not intended to do so. Continuation in office
of all current court employees is not a burden on state or
local government, as the opponent implies. The language
in Proposition 191 merely ensures that the level of

service provided to the public remains the same and to
protect the rights of current employees.

The time has come to complete the job of providing our
rural population with the same access to quality justice
as provided to urban residents. Proposition 191 is good
government. Streamline court structure and put an end
to the appearance of second-class justice based on
population numbers.

VOTE YES ON PROPOSITION 191

ROBERT PRESLEY

State Senator, 36th District

E. MAC AMOS, JR.

President, California Judges Association
CARLOS C. LAROCHE

Judge of the Mariposa Justice Court

G94
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Proposition 189: Text of Proposed Law

This amendment proposed by Assembly Constitutional
Amendment 37 (Statutes of 1994, Resolution Chapter 95)
expressly amends the Constitution by amending a
section thereof; therefore, new provisions proposed to be
added are printed in italic type to indicate that they are
new.

PROPOSED AMENDMENT TO ARTICLE I, SECTION 12

SEC. 12. A person shall be released on bail by
sufficient sureties, except for:

(a) Capital crimes when the facts are evident or the
presumption great;

(b) Felony offenses involving acts of violence on
another person, or felony sexual assault offenses on
another person, when the facts are evident or the
presumption great and the court finds based upon clear
and convincing evidence that there is a substantial

likelihood the person’s release would result in great
bodily harm to others; or

(¢) Felony offenses when the facts are ev1dent or the
presumption great and the court finds based on clear and
convincing evidence that the person has threatened
another with great bodily harm and that there is a
substantial likelihood that the person would carry out
the threat if released.

Excessive bail may not be required. In fixing the
amount of bail, the court shall take into consideration the
seriousness of the offense charged, the previous criminal
record of the defendant, and the probability of his or her
appearing at the trial or hearing of the case.

A person may be released on his or her own
recognizance in the court’s discretion.

Proposntlon 190: Text of Proposed Law

This amendment proposed by Assembly Constitutional
Amendment 46 (Statutes of 1994, Resolution Chapter
111) expressly amends the Constitution by adding a
section thereto and amending sections thereof; therefore,
ex1stxng provisions proposed to be deleted are printed in

and new provisions proposed to be added
are printed in italic type to indicate that they are new.

PROPOSED AMENDMENTS TO ARTICLE VI
First—That Section 8 of Article VI thereof is amended

to read:
SEC. 8. (a) The =~ Commission on Judicial

Performance consists of 2judges—of courts of appeal; 2
judges-of superior-courts one judge of a court of appeal,

one judge of a superior court, and one judge of a
municipal court, each appointed by the Supreme Court; 2
members of the State Bar of California who have
practiced law in this State for 10 years, each appointed

by its-geverning body the Governor; and 2 6 citizens who

are not judges, retired judges, or members of the State

Bar of Cahforma appe;m;ed—by—the—(-}wemer—and

Gonem:pmg 2 of whom shall be appoznted by the Governor
2 by the Senate Committee on Rules, and 2 by the Speaker
of the Assembly. Except as provided in subdivision (b), all
terms are for 4 years. No member shall serve more than 2
4-year terms, or for more than a total of 10 years if
appointed to fill a vacancy.

Commission membership terminates if a member
ceases to hold the position that qualified the member for
appointment. A vacancy shall be filled by the appointing
power for the remainder of the term. A member whose
term has expired may continue to serve until the vacancy
has been filled by the appointing power. Appointing
powers may appoint members who are already serving on
the commission prior to March 1, 1995, to a single 2-year
term, but may not appoint them to an additional term
thereafter.

(b) To create staggered terms among the members of
the Commission on Judicial Performance, the following
members shall be appointed, as follows:

18

(1) Two members appointed by the Supreme Court to a
term commencing March 1, 1995, shall each serve a term
of 2 years and may be reappointed to one full term.

(2) One attorney appointed by the Governor to a term
commencing March 1, 1995, shall serve a term of 2 years
and may be reappointed to one full term.

(3) One citizen member appointed by the Governor to a
term commencing March 1, 1995, shall serve a term of 2
years and may be reappointed to one full term.

(4) One member appointed by the Senate Committee on
Rules to a term commencing March 1, 1995, shall serve a
term of 2 years and may be reappointed to one full term.

(5) One member appointed by the Speaker of the
Assembly to a term commencing March 1, 1995, shall
serve a term of 2 years and may be reappointed to one full
term.

(6) All other members shall be appointed to full 4-year
terms commencing March 1, 1995.

Second—That Section 18 of Article VI thereof is
amended to read:

SEC. 18. (a) A judge is disqualified from acting as a
Jjudge, without loss of salary, while there is pending (1) an
indictment or an informatien charging the judge in the -
United States with a crime punishable as a felony under
California or federal law, or (2) a recommendation
petition to the Supreme Court to review a determination
by the Commission on Judicial Performance for removal
orretirement of the to remove or retire a judge.

(b) On-recommendationef the The Commission on
Judicial Performance may disqualify a judge from acting
as a judge, without loss of salary, upon notice of formal
proceedings by the commission charging the judge with
Judicial misconduct or disability.

(c) The Commission on Judicial Performance er-en-its

shall suspend a
judge from ofﬁce without salary when in the United
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States the judge pleads guilty or no contest or is found
guilty of a crime punishable as a felony under California
or federal law or of any other crime that involves moral
turpitude under that law. If the conviction is reversed,
suspension terminates, and the judge shall be paid the
salary for the judicial office held by the judge for the
period of suspension. If the judge is suspended and the
conviction becomes final, the Supreme-Court Commission
on Judicial Performance shall remove the judge from
office.

(d) Except as provided in subdivision (f) the
Commission on Judicial Performance the-Supreme Court
may (1) retire a judge for disability that seriously
interferes with the performance of the judge’s duties and
is or is likely to become permanent, and or (2) censure a
Jjudge or former judge or remove a judge for action
occurring not more than 6 years prior to the
commencement of the judge’s current term or of the
former judge’s last term that constitutes wilful willful
misconduct in office, persistent failure or inability to
perform the judge’s duties, habitual intemperance in the
use of intoxicants or drugs, or conduct prejudicial to the
administration of justice that brings the judicial office
into disrepute—The-Commission-onJudicial Performance
may-, or (3) publicly or privately admonish a judge or
former judge found to have engaged in an improper

actlon or derehctlon of duty,—sub}ect—to—pemew—l-n—the

The commission may
also bar a former judge who has been censured from
receiving an assignment, appointment, or reference of
work from any California state court. Upon petition by the
judge or former judge, the Supreme Court may, in its
discretion, grant review of a determination by the
commission to retire, remove, censure, admonish, or
disqualify pursuant to subdivision (b) a judge or former
Jjudge. When the Supreme Court reviews a determination
of the commission, it may make an independent review of
the record. If the Supreme Court has not acted within 120
days after granting the petition, the decision of the
commission shall be final.

(&Y

(e) A judge retired by the Supreme-Court commission
shall be considered to have retired voluntarily. A judge
removed by the Supreme Court-commission is ineligible
for judicial office, including receiving an assignment,
appointment, or reference of work from any California

state court, and pending further order of the court is.

suspended from practicing law in this State. The State
Bar may institute appropriate attorney disciplinary
proceedings against any judge who retires or resigns from
office with judicial disciplinary charges pending.

(o)

(f) A recommendation of determination by the
Commission on Judicial Performance for-the to admonish
or censure —removalorretirement-of a judge or former
Judge of the Supreme Court or remove or retire a judge of
the Supreme Court shall be determined reviewed by a
tribunal of 7 court of appeal judges selected by lot.

(g8) No court, except the Supreme Court, shall have
Jurisdiction in a civil action or other legal proceeding of
any sort brought against the commission by a judge. Any
request for injunctive relief or other provisional remedy
shall be granted or denied within 90 days of the filing of
the request for relief. A failure to comply with the time
requirements of this section does not affect the validity of
commission proceedings.

(h) Members of the commission, the commission staff,
and the examiners and investigators employed by the
commission shall be absolutely immune from suit for all
conduct at any time in the course of their official duties.
No civil action may be maintained against a person, or
adverse employment action taken against a person, by any
employer;, public or private, based on statements presented
by the person to the commission.

(i) The Commission on Judicial Performance shall
make rules implementing this section, including, but not
limited to, the following:

(1) The commission shall make rules for the
investigation of judges. The commission may provide for
the confidentiality of complaints to and investigations by
the commission.

(2) The commission shall make rules for formal
proceedings against judges when there is cause to believe
there is a disability or wrongdoing within the meaning of
subdivision (d).

(j) When the commission institutes formal proceedings,
the notice of charges, the answer, and all subsequent
papers and proceedings shall be open to the public for all
formal proceedings instituted after February 28, 1995.

(k) The commission may make explanatory statements.

() The budget of the commission shall be separate from
the budget of any other state agency or court.

(m) The Supreme Court shall make rules for the
conduct of judges, both on and off the bench, and for
Judicial candidates in the conduct of their campaigns.
These rules shall be referred to as the Code of Judicial

os FEthics.

Third—That Section 18.5 is added to'Article VI thereof,
to read:
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SEC. 18.5. (a) Upon request, the Commission on
Judicial Performance shall provide to the Governor of any
State of the Union the text of any private admonishment,
advisory letter, or other disciplinary action together with
any- information that the Commission on Judicial
Performance deems necessary to a full understanding of
the commission’s action, with respect to any applicant
whom the Governor of dny State of the Union indicates. is
under consideration for any judicial appointment.

(b) Upon request, the Commission on dJudicial
. Performance shall provide the President of the United
States the text of any private admonishment, advisory
letter, or other disciplinary action. together with any
information that the Commission on - Judicial
Performance deems necessary to a full understanding of
the commission’s action, with respect to any applicant
whom the President indicates is under consideration for
any federal judicial appointment.

(¢) Upon request, the Commission on dJudicial
Performance shall provide the Commission on Judicial

&

Appointments the text of any private admonishment,
advisory letter, or other disciplinary action together with
any information that the Commission on Judicial
Performance deems necessary to a full understanding of
the commission action, with respect to any applicant
whom the Commission on Judicial Appointments
indicates is under consideration for any judicial
appointment.

(d) All information released under this section shall
remain confidential and privileged.

(e) Notwithstanding subdivision (d), any information
released pursuant to this section shall also be provided to
the applicant about whom the information was requested.

(f) “Private admonishment” refers to a disciplinary
action against a judge by the Commission on Judicial
Performance as authorized by subdivision (c) of Section
18 of Article VI, as amended November 8, 1988.

Fourth—That this measure shall become operative on
March 1, 1995.

* Proposition 191: Text of Proposed Law

This amendment proposed by Senate Constitutional
Amendment 7 (Statutes of 1994, Resolution Chapter 113)
expressly amends the Constitution by amending sections
thereof; therefore, existing provisions proposed to be
deleted are printed in strikeout-type and new provisions
proposed to be added are printed in italic type to indicate
that they are new. '

 PROPOSED AMENDMENTS TO ARTICLE VI
First—That Section. 1 of Article VI thereof is amended
to read:
SEC. 1. The judicial power of this State is vested in
the Supreme Court, courts of appeal, superior courts, and

municipal courts ——and justice—courts. All courts are.

courts of record.

Second—That Section 5 of Article VI thereof is
amended to read:’

SEC. 5. (a)Each county shall be divided into
municipal court and-justice-court districts as provided by
statute, but a city may not be divided into more than one
district. Each municipal andjustice court shall have one
or more judges. Each municipal court district shall have
no fewer than 40,000 residents; provided that each county
shall have at least one municipal court district. The
number of residents shall be determined as provided by
statute. ‘

(b) On the operative date of this subdivision, all
existing justice courts shall become municipal courts, and
the number, qualifications, and compensation’of judges,
officers, attachés, and employees shall continue until
changed by the Legislature. Each judge of a part-time
municipal court is deemed to have agreed to serve full
time and shall be available for assignment by the Chief
Justice for the balance of time necessary to comprise a
full-time workload.

(c) The Legislature shall prov1de for the orgamzatlon
and prescrlbe the jurisdiction of municipal andjustice

20

courts. It shall prescribe for each municipal court and

providefor-each justicecourt the number, qualifications,

and compensation of judges, officers, and employees.

by

(d) Notwithstanding the provisions-of subdivision (a),
any city in San Diego County may be divided into more
than one municipal court orjusticecourt district if the
Legislature determines that unusual geographic
conditions warrant such division.

Third—That Section 6 of Article VI thereof is amended
to read:

SEC. -6. The Judicial Council consists of the Chief
Justice and one other judge of the Supreme Court, 3
judges of courts of appeal, 5 judges of superior courts, 3
and 5 judges of municipal courts, and 2judges-of justice
eourts; each appointed by the Chief Justice for a 2-year
term; 4 members of the State Bar appointed by its
governing body for 2-year terms; and one member of each
house of the Legislature appointed as provided by the
house.

Council membership terminates if a member ceases to
hold the position that qualified the member for

_appointment. A vacancy shall be filled by the appointing

power for the remainder of the term.

The council may appoint an Administrative Director of
the Courts, who serves at its pleasure and performs
functions delegated by the council or the Chief Justice,
other than adopting rules of .court administration,
practice and procedure.

To improve the administration of justice the council
shall survey judicial business and make
recommendations to the courts, make recommendations
annually to the Governor and Legislature, adopt rules for
court administration, practice and procedure, not
inconsistent with statute, and perform other functions
prescribed by statute.

The Chief Justice shall seek to expedite judicial
business and to equalize the work of judges. The Chief
Justice may provide for the assignment of any judge to
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another court but only with the judge’s consent if the
court is of lower jurisdiction. A retired judge who
consents may be assigned to any court.

Judges shall report to the Judicial Council as the Chief
Justice directs concerning the condition of judicial
business in their courts. They shall cooperate with the
council and hold court as assigned. '

Fourth—That Section 11 of Article VI thereof is
amended to read:

SEC. 11. The Supreme Court has appellate
jurisdiction when judgment of death has been
pronounced. With that exception courts of appeal have
appellate jurisdiction when superior courts have original
jurisdiction and in other causes prescribed by statute.

Superior courts have appellate jurisdiction in causes

prescribed by statute that arise in municipal and-justice -
courts in their counties.

The Legislature may permit appellate courts to take
evidence and make findings of fact when jury trial is
waived or not a matter of right.

Fifth—That Section 15 of Article VI thereof is amended
to read:

SEC. 15. A person is ineligible to be a judge of a court
of record unless for 5 years immediately preceding
selection to a municipal erjustice court or 10 years
immediately preceding selection to other courts, the
person has been a member of the State Bar or served as a
judge of a court of record in this State. A judge eligible for
municipal court service may be assigned by the Chief
Justice to serve on any court.

G94
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WHAT A DIFFERENCE A VOTE MAKES!
REGISTER AND VOTE.

WANTED! Polling Place Workers

If you would like to work at a polling place on election day,
call your county elections office. Polling place workers are paid to

work on election day. Do your part for democracy—call today !!
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You may wish to tear out this page and use it to write down your ideas on improving this
pamphlet. Send your suggestions to: California Ballot Pamphlet, 1230 J Street, Sacramento,
CA 95814. Thank you.

G94 ' 23



Secretary of State
1230 J Street | | s
SACRAMENTO, CA 95814 POPS;I.;\DGE
Secretary of
State

This supplemental ballot pamphlet is sent to you separately from the pamphlet
containing Propositions 181 through 188 and the statewide candidate statements
because the measures contained herein qualified for the ballot after the printing
deadline for the principal ballot pamphiet. Please check to be sure you receive two
ballot pamphlets for the November 8, 1994 General Election. In order to distinguish
between the two, this supplemental pamphlet is printed in blue ink. If you do not receive
your main pamphlet, contact your county elections official or call 1-800-345-VOTE.

IMPORTANT NOTICE

The State produces a cassette-recorded version of this ballot pamphlet.
These tape recordings are available from most public libraries. If you
have a family member or friend who is visually impaired, please inform
him or her of this service. Cassettes can be obtained by calling your local

public library or your county elections official. "‘“\\\

In an effort to reduce election costs, the State Legislature has authorized the State and . \\“
counties having this capability to mail only one ballot pamphlet to addresses where k

more than one voter with the same surname resides. If you wish additional copies, you

may obtain them by calling or writing to your county elections official.
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Myron Moskovitz (SBN 36476)
James A. Ardaiz (SBN 60455)
Christopher Cottle (SBN 39037)
William D. Stein (SBN 37710)

Sherri S. Kaiser (SBN 197986) ELECTRONICALLY
MOSKOVITZ APPELLATE TEAM FILED

90 CrOCker AVCIlue Superior Court of California,
Piedmont, EA 94&1 1 1 County of San Francisco
myronmos ovitz gimaii.com

Telephone: (510) 384-0354 %ﬁ(&%ﬁggcﬂt
Facsimile: (510) 291-2207 BY:DAVID YUEN

Deputy Clerk

Attorneys for Respondents/Defendants
ELAINE M. HOWLE, in her official

capacity as CALIFORNIA STATE AUDITOR,
and the CALIFORNIA STATE

AUDITOR'S OFFICE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO

COMMISSION ON JUDICIAL Case No. CPF-16-515308
PERFORMANCE,
SUPPLEMENTAL
Petitioner/Plaintiff, DECLARATION OF STATE
vs. AUDITOR ELAINE M. HOWLE

ELAINE M. HOWLE, in her official
capacity as CALIFORNIA STATE
AUDITOR, and the CALIFORNIA STATE
AUDITOR'S OFFICE,

Respondents/Defendants.

I, Elaine M. Howle, declare as follows:

I have personal knowledge and am competent to testify to the facts alleged in this
Declaration.

1. I understand that the Court has suggested that CJP redact the names of judges
from their files, before allowing the State Auditor’s Office to conduct the audit of CJP as

directed by the Joint Legislative Audit Committee. 1 provide this Supplemental Declaration to

-1-
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explain why we could not produce a reliable audit if the audited agency’s files are altered or

tampered with in any way, including redaction.

2. I 'am the California State Auditor and serve as the head of the California State
Auditor’s Office. I was appointed to the position of State Auditor by Governor Gray Davis
effective August 10, 2000. I serve a fixed four-year term, and I can be removed from office
only for cause and only by concurrent resolution of the Legislature. I have been a government

auditor for over 34 years.

3. The most essential element in accurate audit work is the collection and review of
reliable audit evidence. An auditor’s conclusions based on unreliable evidence will themselves

be unreliable.

4, California Government Code § 8546.1, subsection (c), provides: “The California
State Auditor shall complete any audit in a timely manner and pursuant to the ‘Government
Auditing Standards’ published by the Comptroller General of the United States.” I have
worked with and am intimately familiar with Government Auditing Standards published by the
Comptroller General of the United States. These standards are often called “The Yellow
Book”.

5. Yellow Book Standard §3.02 provides that “In all matters relating to the audit
work, the audit organization and the individual auditor, whether government or public, must be
independent”. Yellow Book Standard §3.04 provides that “Auditors and audit organizations
maintain independence so that their opinions, findings, conclusions, judgments, and
recommendations will be impartial and viewed as impartial by reasonable and informed third
parties”, and “auditors should avoid situations that could lead reasonable and informed third
parties to conclude that the auditors are not independent and thus are not capable of exercising

objective and impartial judgment on all issues associated with conducting the audit and

2-
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reporting on the work”.

6. Yellow Book Standard §3.60 requires auditors to use professional judgment,
which includes professional skepticism and a critical assessment of evidence. §3.61 provides
that “Professional skepticism is an attitude that includes a questioning mind and a critical
assessment of evidence. Professional skepticism includes a mindset in which auditors assume

neither that management is dishonest, nor of unquestioned honesty”.

7. Yellow Book Standard §6.07 requires that auditors reduce “audit risk” to a level
that assures that the evidence used is sufficient and appropriate to support reliable findings and
conclusions. Yellow Book Standard §6.05 provides that “Audit risk is the possibility that the
auditors’ findings, conclusions, recommendations, or assurance may be improper or
incomplete as a result of factors such as evidence that is not sufficient and/or appropriate, and
inadequate audit process, or intentional omissions or misleading information due to
misrepresentation or fraud”. Yellow Book Standard §6.71b provides that “evidence is not
sufficient or not appropriate when (1) using the evidence carries an unacceptably high risk that
it could lead the auditor to reach an incorrect or improper conclusion, (2) the evidence has
significant limitations, given the audit objectives and intended use of the evidence... .

Auditors should not use such evidence as support for findings and conclusions”.

8. We must have access to unredacted information, because we have no assurance
that redacted information is reliable and accurate. Under Yellow Book Standard §6.72,
“Evidence has limitations or uncertainties when the validity or reliability of the evidence has
not been assessed or cannot be assessed, given the audit objectives and the intended use of the
evidence”. Even if a supposedly objective third party performs the redaction, we would be

unable to attest to the reliability of the evidence.

SoCIOECONOMIC JUS'I‘I(IE INSTITUTE
RESEARCH < EDUCATION < POLICY
3.
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0. Allowing CJP to alter its records would be unacceptable, because it would be
impossible to know what CJP actually removed. It would allow the audited entity to decide
what information would be subject to the audit. Allowing CJP, or any third party, to alter
records before providing them to the auditor would significantly increase the risk that our

findings and conclusions would be based on insufficient or inappropriate evidence.

10.  Over the course of my audit career, I have encountered instances where auditees
endeavor to hide information from us by altering or withholding relevant records. This
occurred most recently in our audit of services provided by the University of California’s
Office of the President. This is not the only instance when an auditee has attempted to mislead
my audit staff by manipulating evidence. We have encountered hidden records, altered
records, incomplete records, and in certain instances, the destruction of records. While these
are not common events, they occur frequently enough that we remain skeptical of any

evidence we do not personally obtain in its original form.

11.  JLAC’s Audit Objective 15 specifically requires us to review how the CJP
handles complaints when it knows that past complaints have been filed against the same judge.
Any review under this Objective would require the team to identify all complaints associated
with a specific judge. A redacted record that omits any identification of a judge would make
such analysis impossible. Even a modified version of the redaction that replaced judges’
names with identification numbers or some similar unique identifier would introduce a
prohibitively high amount of audit risk. Essentially, the auditor would be left with no other
alternative but to entrust CJP to faithfully, consistently, and accurately replace all identifying

information throughout all of its complaint records with replacement identifying information.

12.  Alteration of the records would also hinder our ability to group them by

complainant and judge to derive any trends in treatment of complainant, judge, court location,

4-
Declaration of Elaine M. Howle Case No. CPF-16-515308
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etc. The absence of this information would preclude us from fully addressing Audit Objective
12, in terms of evaluating the outcomes of cases and the discipline imposed by CJP. For
example, if the CJP’s internal procedures call for particular actions when there are multiple
complaints about a judge, we would not be able to assess whether the CJP adhered to those

procedures.

13.  Further, with over 5,000 complaint records, the amount of work that CJP would
need to undertake to anonymize its complaint records would cause a substantial delay in our

ability to conduct our audit fieldwork.

14.  For the above reasons, redaction would create an audit risk that is not acceptable.
Yellow Book Standard §3.25 provides that “Certain conditions may lead to threats that are so
significant that they cannot be eliminated or reduced to an acceptable level through the
application of safeguards, resulting in impaired independence. Under such conditions, auditors
should decline to perform a prospective audit or terminate an audit in progress”. Key elements
of the auditor’s professional judgment and approach to conducting the audit would be

critically impaired if CJP is allowed to alter records before providing them to the auditor.

15.  Accordingly, we cannot fulfill the mandate that JLAC gave to us if we cannot
vouch for the accuracy and reliability of the documents that form the basis for our report about

CJP’s performance.

16.  Inaddition, any failure on the part of myself or my office to comply with
auditing standards could have severe consequences for funding the State receives from the
federal government. Every three years, our office is subject to “peer review”. This involves

outside, independent auditors reviewing our work to ensure that we have complied with

-5-
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auditing standards. They select, without our input, several audits to review. They examine the
work we performed and our work papers to ensure that we have fully complied with standards
in terms of the support we cite and the sufficiency and reliability of our evidence and the
reasonableness of the conclusions we reached. If we fail our peer review, that could call into
question the federal compliance work that we perform, which ensures California’s receipt of
almost $100 billion in federal funds. For this reason, as well as the general integrity of my
office’s work and compliance with our enabling statutes, we must strictly comply with audit

standards at all times.

17.  Redaction would not add any protection to the confidentiality of CJP’s
documents, because my office strictly maintains the confidentiality of a// documents deemed
“confidential” by the agencies we audit. We do not and will not disseminate such documents
to the public or the media. If CJP has determined that certain files and complaints are
confidential and cannot be revealed, we will honor CJP’s confidentiality, as we have done with
every other publicly-created entity we have ever audited. For purposes of our access to
information, under the law we are essentially CJP employees. Sharing confidential
information with us for audit purposes is not a public disclosure, and we are duty-bound to
protect the confidentiality of that information. As I explained in detail in my original
Declaration, that is what we have done when examining peace officer personnel records,
medical records, financial records, attorney disciplinary records and every other type of legally

protected information.

I make this declaration under penalty of perjury in Sacramento, California, under the

laws of the State of California.

A4 - k’:{._ Elaine M. Howle

Declaration of Elaine M. Howle Case No. CPF-16-515308
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Myron Moskovitz (SBN 36476)
James A. Ardaiz (SBN 60455)
Christopher Cottle (SBN 39037)
William D. Stein (SBN 37710)

Sherri S. Kaiser (SBN 197986) ELECTRONICALLY
MOSKOVITZ APPELLATE TEAM FILED

90 Crocker Avenue Superior Court of California,
Piedmont, CA 946] 1 County of San Francisco
myronmoskovitz@gmail.com 09/22/2017
Telephone: (510) 384-0354 Clerk of the Court

BY:DAVID YUEN
Deputy Clerk

Facsimile: (510)291-2207

Attorneys for Respondents/Defendants
ELAINE M. HOWLE, in her official

capacity as CALIFORNIA STATE AUDITOR,
and the CALIFORNIA STATE

AUDITOR'S OFFICE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO

COMMISSION ON JUDICIAL Case No. CPF-16-515308
PERFORMANCE,
REQUEST FOR JUDICIAL NOTICE IN
Petitioner/Plaintiff, SUPPORT OF STATE AUDITOR’S
SUPPLEMENTAL BRIEF

VS.

ELAINE M. HOWLE, in her official capacity as
CALIFORNIA STATE AUDITOR, and the
CALIFORNIA STATE AUDITOR'S OFFICE,

Respondents/Defendants.

Respondent California State Auditor hereby requests that the Court take judicial notice of the
following documents, authenticated in and attached as exhibits C - R to the Declaration of Sherri S.
Kaiser, and filed concurrently with this request.

/1
111/
/71
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The documents to be noticed are as follows:

Exhibit C

Exhibit D

Exhibit E

Exhibit F

Exhibit G

Exhibit H

Exhibit I

Exhibit J

Exhibit K

Exhibit L

Exhibit M

Exhibit N

Ballot pamphlet, California Proposition 10 (1960) (Administration of Justice,
Senate Constitutional Amendment No. 14), available at
http://repository.uchastings.edu/ca_ballot props/618.

Ballot pamphlet, California Proposition 1-a (1966) (Constitutional Revision),
available at http://repository.uchastings.edu/ca_ballot props/694.

Ballot pamphlet, California Proposition 7 (1976) (Judges, Censure, Removal,
Judicial Performance Commission), available at
http://repository.uchastings.edu/ca_ballot props/818.

Ballot pamphlet, California Proposition 92 (1988) (Commission on Judicial
Performance), available at http://repository.uchastings.edu/ca_ballot props/973.
California Senate Judiciary Committee Analysis of Assembly Constitutional
Amendment No. 46, as amended August 9, 1994.

Letter from Deputy Attorney General Raymond Brosterhous II to Hon. Phillip
Isenberg, Chair of the Assembly Judiciary Committee, dated June 6, 1994,
Assembly Committee On Judiciary Analysis of Assembly Constitutional
Amendment, as amended June 13, 1994.

Newspaper clippings retrieved from legislative files regarding Assembly
Constitutional Amendment No. 46 (1994) and Senate Constitutional
Amendment No. 37 (1994)

Senate Judiciary Committee Bill Analysis of Senate Constitutional Amendment
No.37, as introduced.

Assembly Judiciary Committee Analysis of Senate Constitutional Amendment
No.37, as amended June 14, 1994,

Letter from Victoria B. Henley, Director-Chief Counsel of the Commission on
Judicial Performance, to Hon. Phillip Isenberg, Chair of the Assembly Judiciary
Committee, dated June 28, 1994.

Assembly Committee on Elections, Reapportionment, and Constitutional

Request for Judicial Notice Case No. CPF-16-515308
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Amendments Bill Analysis of Senate Constitutional Amendment No. 37, as
amended July 2, 1994.

Exhibit O Senate Committee on Constitutional Amendments Analysis of Assembly
Constitutional Amendment No. 46, as amended August 9, 1994,

Exhibit P Assembly Analysis regarding Concurrence in Senate Amendments to Assembly
Constitutional Amendment No. 46, as amended August 23, 1994.

Exhibit Q Supplemental Ballot Pamphlet, Analysis of State Propositions on the November
1994 Ballot, A Review of Propositions 181 Through 191.

Exhibit R Voter Information Guide, 1994 General Election, available at

http://repository.uchastings.edu/ca_ballot props/1092.

MEMORANDUM OF POINTS AND AUTHORITIES

The listed documents are public records concerning the legislative history of Proposition 190
(1994) and are therefore subject to judicial notice pursuant to Evidence Code sections 451(a) and
452(c).

Exhibits C, D, E, F, Q, and R are ballot pamphlets. Courts will take judicial notice of ballot
pamphlets, which include summaries and arguments for and against propositions. (St. John'’s Well
Child & Family Center v. Schwarzenegger (2010) 50 Cal.4th 960, 967, fn. 5; Vargas v. City of Salinas
(2009) 46 Cal.4th 1, 22, fn. 10 (“The ballot pamphlet . . . as an official government document, is a
proper subject of judicial notice.”).)

Exhibits G, I, K, L, N, O, and P are Senate and Assembly bill analyses. Relevant and
authenticated legislative committee reports are also judicially noticeable. (Quelimane Co. v. Stewart
Title Guaranty Co. (1998) 19 Cal.4th 26, 45, fn. 9.)

Exhibit H is a letter from the California Attorney General to the Assembly Judiciary
Committee, setting forth his experience with existing law and expressing support for the bill under
consideration. Letters from the Attorney General to the Legislature to assist them with their
deliberations are judicially noticeable. (People v. Eubanks (1996) 14 Cal.4th 580, 591, fn.3.)

Exhibit M is a letter from Petitioner Commission on Judicial Performance to the Chair of the

Request for Judicial Notice Case No. CPF-16-515308
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Assembly Judiciary Committee, expressing concern about a provision of Senate Constitutional
Amendment No. 37. Petitioner’s concerns were then publiciied more widely to additional legisla_tors,
resulting in an amendment deleting the provision. Sée Exhibit N. Absent an objection from Petitioner
as to the genuineness of the letter, it is also judicially\ noticeable as material considered by the
Legislature in its decisionmaking process. (Porter v. Board of Retirement of Orange County
Employees Retirement System (2013) 222 Cal.App.4th 335, 338, 344-345 (taking judicial notice of
legislative committee and Department of Finance analyses of proposed bill, prior bill drafts, and letter
from bill proponent to member of the Legislature.).)

Finally, the State Auditor offers Exhibit J for judicial notice solely of the existence of the
newspaper articles as public records present in the files of the relevant 1egislativ¢ committees, but not
for the truth of any facts stated in the articles. For that limited purpose, Exhibit J is judicially
noticeable pursuant to California Evidence Code section 452(h), which permits judicial notice of
“facts and propositions that are not reasonably subject to dispute and are capable of immediate and
accurate determination by resort to sources of reasonably indisputable accuracy.”

For the fopegoing reasons, the State Auditor respectfully requests that the Court take judicial

notice of Exhibits C — R of the Declaration of Sherri S. Kaiser, filed concomitantly with this request.

N
Date: September 22, 2017 ‘ /77/7/91 ﬁ e lp g
Myron Moskovitz

SocI0OECONOMIC J USTICE INSTITUTE

RESEARCH - EpucaTiON & PoLicy
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Myron Moskovitz (SBN 36476)
James A. Ardaiz (SBN 60455)
Christopher Cottle (SBN 39037)
William D. Stein (SBN 37710)

Sherri S. Kaiser (SBN 197986) ELECTRONICALLY
MOSKOVITZ APPELLATE TEAM FILED

90 Crocker Avenue Superior Court of California,
Piedmont, CA 946] 1 County of San Francisco
myronmoskovitz@gmail.com 09/22/2017
Telephone: (510) 384-0354 Clerk of the Court

BY:DAVID YUEN
Deputy Clerk

Facsimile: (510)291-2207

Attorneys for Respondents/Defendants
ELAINE M. HOWLE, in her official

capacity as CALIFORNIA STATE AUDITOR,
and the CALIFORNIA STATE

AUDITOR'S OFFICE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO

COMMISSION ON JUDICIAL Case No. CPF-16-515308
PERFORMANCE,
PROOF OF SERVICE
Petitioner/Plaintiff,

VS.

ELAINE M. HOWLE, in her official capacity as

CALIFORNIA STATE AUDITOR, and the DATE: August 4, 2017
CALIFORNIA STATE AUDITOR'S OFFICE, TIME: 9:30 a.m.
DEPT: 302
Respondents/Defendants. RESERVATION: 06020804-06

Proof of Service Case No. CPF-16-515308
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I, the undersignéd, certify that I am over the age of eighteen years, and am not a party to or
interested in the within.action; that my business address is 90 Crocker Avenue, Piedmont, California
94611; that on September 22, 2017, I served a copy the following documents:

STATE AUDITOR’S SUPPLEMENTAL BRIEF

SUPPLEMENTAL DECLARATION OF STATE AUDITOR
DECLARATION OF SHERRI KAISER
REQUEST FOR JUDICIAL NOTICE

From the following electronic service address: myronmoskovitz@gmail.com
VIA FILE AND SERVE: By causing an electronic copy of the document to be served through File &
ServeXpress at the same time the document was being filed through File & ServeXpress, addressed to
all parties appearing on the File & ServeXpress electronic service list. After submitting the document
for filing through File & ServeXpress, the vendor will transmit to the Court and all parties a "Filing
Receipt" which displays the date and time the above document was submitted for filing, fulfilling this
Court's rule 2.11P3.

The name and e-mail address of the person electronically served was:

James M. Wagstaffe ‘ [Attorney for Petitioner/Plaintiff
Kerr & Wagstaffe LLP COMMISSION ON JUDICIAL
101 Mission Street, 18th Floor PERFORMANCE]

San Francisco, CA 94105-1727
e-mail: wagstaffe@kerrwagstaffe.com

I declare under penalty of perjury under the laws of the State of California that the

foregoing is correct. ‘ p s
ey

Ty
Dated: September 22, 2017 \ / / /(

. P S B L g ~
Cosmin'Bafby [:

SocI0OECONOMIC J USTICE INSTITUTE

RESEARCH - EpucaTiON & PoLicy
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